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Foreword 
RosBertT MILLER HUNTER 


Tragic accident took from The Ohio State University College 
of Law, on June 24, 1952, a faculty member beloved and respected 
by his associates, his students, and hundreds of alumni. To the 
memory of Professor Robert Miller Hunter this issue of The Ohio 
State Law Journal is affectionately dedicated. Appropriately, the 
articles in the issue are concerned with currently important aspects 
of the two areas of law which constituted Professor Hunter’s major 
teaching interests and in which he made outstanding professional 
contributions. The articles are written by former associates in 
government service, by former students, and by former colleagues 
in teaching — all men who deeply appreciated the intellectual vigor, 
the crusading spirit, the warm humanity of Bob Hunter. Judge 
Clark was Dean of the Yale Law School at the time Professor 
Hunter was awarded by that institution the degree of Doctor of the 
Science of Jurisprudence, and later taught at The Ohio State Uni- 
versity College of Law as a summer quarter colleague of Mr. 
Hunter; Mr. Alton was a student of Mr. Hunter’s in the College 
of Law; Dr. Barnes and Mr. Timberg worked with Mr. Hunter 
during his years as a special assistant in the Antitrust Division 
of the Department of Justice; Dr. Edwards was head of the United 
States Zaibatsu Mission to Japan, of which Mr. Hunter was a 
member. These men gladly join with The Ohio State Law Journal 
in commemorating the life of one whose nobility of character and 
devotion to liberty under law typify the best in the legal profession. 
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“Clarifying” Amendments to the 
Federal Rules? 


*CHARLES E. CLARK 


A request to contribute to a memorial review in honor of 
Robert M. Hunter is for me a must. Bob Hunter was a rare person, 
one of the most completely free spirits I have ever known. Gay, 
witty, high-spirited, his gentleness belied the force which was in 
him, for no man stood firmer for principles of personal liberty; 
none showed more courage and independence. In an age when 
sterile conformity, if not abject fear, must be the rule, it is good 
to recall someone who stood out against the trend. We shall miss 
him grievously. The loss of his high capabilities, his moral strength, 
and his capacity for leadership, in times when those qualities have 
become priceless, is hard to bear. Even though my daily preoccu- 
pations have made it impossible for me to frame a composition 
worthy of a place in his honor, I feel that I must give what I can. 
So I have turned to a portion of my daily task, thinking that such 
an ordinary course would appeal to his modest approach to things 
scholastic. And immediately I am confronted, in work for the Ad- 
visory Committee on the Federal Rules of Civil Procedure, with 
a problem in his own field of procedural law which I think would 
have intrigued him greatly. Accordingly I present this small offer- 
ing in tribute to the memory of a fine scholar and a gallant gentle- 
man. 

The question has arisen in connection with current activities 
of the Advisory Committee in surveying the rules to see if amend- 
ments are desirable at this time.’ It stems rather paradoxically from 
the great success of the rules. Does the spread of the federal system, 
particularly among the states, demand the conclusion that it should 
not be disturbed, that hereafter changes should be made only for 
the most compelling of reasons? It is obvious that, just as in the 
similar case of changes later adopted in the uniform commercial 
acts, there will be a substantial, if not permanent, lag before such 
changes make their way into jurisdictions which have already 
adopted existing rules. Does the ideal of uniformity suggest a 
minimum of further change? And will the fact of change suggest 
unsubstantiality, militating perhaps against further rapid adoptions 
of the system? A difference of opinion as to the frequency of resort 
to the amending process appears to be developing among rule 
makers; the problem presented is one deserving of careful exam- 
ination. 





* Circuit Judge, United States Court of Appeals, Second Circuit 
1 The pending activities of the Committee are stated in an announcement, 
The United States Supreme Court Advisory Committee, 39 A.B.A.J. 754 (1953). 
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Let us first place the matter in proper perspective. The proc- 
ess of rulemaking, as experience has conditioned it, is one requir- 
ing careful preliminary study and precise execution over a number 
of years. The now customary, but wholly desirable, course of sub- 
mitting the rules for substantial preliminary public discussion, a 
course which has achieved the confidence of the profession for the 
rulemaking process,” is itself time consuming. The civil rules have 
now been in effect for fifteen years. Only on four occasions have 
amendments been adopted; of these, two were purely formal, one 
added another procedural process — condemnation of property — 
and only one revision, that effective March 19, 1948, affected any 
substantial number of existing rules. As to that revision, more than 
six years elapsed from the start of work by the Advisory Commit- 
tee early in 1942 to its effective date. Obviously under the circum- 
stances the amending process will operate with comparative in- 
frequency. In actual experience, the problem, while recurring, will 
not recur too often. 

How many states or territories may be affected by such 
changes? The number, it must be conceded at once, is already sub- 
stantial and is likely to increase. With the addition of Nevada, 
January 1, and Kentucky, July 1, 1953, to the list, there are now 
just short of a dozen jurisdictions fully subject to the federal 
scheme. They are Alaska, Arizona, Colorado, Kentucky, Minnesota, 
Nevada, New Jersey, New Mexico, Puerto Rico, and Utah, and, for 





2 Clark, A Striking Feature of the Proposed New Rules, 22 A.BA.J. 787 
(1936); Supreme Court Adopts Rules for Civil Procedure in Federal District 
Courts, 24 A.B.A.J. 97,98 (1938). The history of the various drafts submitted for 
consideration of the bench and bar is recounted in CLarK, CopE PLEADING 36-39, 
45 (2d ed. 1947); Moore’s COMMENTARY ON THE U. S. Jupicrat Cope 4, 5, 13, 18, 
21-24 (1949); Moore’s FeperaL RULES AND OrFiciAL Forms 5, 6, 13, 17, 19-22 
(1951). See also Precmarmary Drarr or Ruies or Civit Procepure viii, xix 
(May 1936); Report or THE Apvisory Commirree vi (April 1937); REPorT oF 
ProposeD AMENDMENTS iji (June 1946); SuPPLEMENTARY REPORT OF PROPOSED 
Rute To GoveRN CONDEMNATION CasEs 1-8 (March 1951); and Report iii, iv 
(May 1948). 

3 An amendment of December 28, 1939, effective April 3, 1941, made the 
rules applicable to proceedings for enforcement or review of compensation 
orders under the Longshoremen’s and Harbor Workers’ Compensation Act and 
incidentally established the power to amend; an amendment of December 
31, 1948, effective October 20, 1949, made changes of name and citation re- 
quired by the revision by Congress of Title 28, Unrrep Srares Cope, the former 
Judicial Code; and an amendment of April 30, 1951, effective August 1, 1951, 
added Rute 71A, “Condemnation of Property” — discussed by the writer in 
The Proposed Condemnation Rule, 10 Onto Sr. L. J. 1 (1949). The other 
and more extensive revision of December 27, 1946, effective March 19, 1948, 
is referred to in the text. For the history of these amendments see the 
texts by the writer and by Professor Moore cited in note 2 supra. 

4See Foreword, Report oF Proposep AMENDMENTs iii, iv (June 1946) supra 
note 2. 
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courts of law, Delaware. Substantial portions of the practice, no- 
tably the discovery section, and to a lesser extent that of party- 
joinder, have been taken over in several states; these include Flori- 
da, Iowa, Louisiana, Maryland, Missouri, New York, Pennsylvania, 
South Dakota, Texas, and Washington. Individual rules have been 
adopted in other states, such as California, Connecticut, and North 
Dakota. Still more widely adopted is Fed. Rule 16, the rule for pre- 
trial conferences.® Of the states considering the adoption of the rules 
as the basic provision for local practice, perhaps Louisiana is farth- 
est along, although there is a strong movement in California, and 
at least some consideration to the cause in West Virginia and 
Wyoming and perhaps Connecticut.® 

It may be well to note what has happened so far to the federal 
amendments in state practice. To date there is no definite practice, 
which may suggest opposite conclusions: since the pattern is al- 
ready diverse, (a) it should not be made more so or (b) it is fool- 
ish to try now to change it. In Colorado alone does there seem a 
definite meeting of the issue; there the rules were amended in 1951 
to include the federal amendments.’ In Puerto Rico a commission 
is at work to present suggestions along similar lines.® In other juris- 





5 Wright, Modern Pleading and the Pennsylvania Rules, 101 U. or Pa. L. 
Rev. 909, 910 (1953); Clark, The Federal Rules in State Practice, 23 Rocky 
Mr. L. Rev. 520 (1951); Clark, The Influence of Federal Procedural Reform, 
13 Law & Contemp. Pros. 144 (1948); Clark, Code Pleading and Practice To- 
day, in Davi Duptey Fietp: Centenary Essays 55, 67-70 (1949); and see 
passim, VANDERBILT, MIntIMUM STANDARDS OF JUDICIAL ADMINISTRATION (1949). 
Many of these state rules are separately printed; thus the recent Delaware, 
Kentucky, New Jersey, and Utah rules are locally published, while those of 
Minnesota and Nevada are published by the West Publishing Company. 

6 McMahon, The Case Against Fact Pleading in Louisiana, 13 La. L. Rev. 369 
(1953); Tucker, Proposal for Retention of the Louisiana System of Fact 
Pleading; Expose des Motifs, 13 id. 395 (1953); Goodman, Should California 
Adopt Federal Civil Procedure? 40 Car. L. Rev. 192 (1952); Lugar, Com- 
mon Law Pleading Modified versus Federal Rules, 52 W. Va. L. Rev. 137, 53 
id, 27, 142 (1950, 1951); Trelease, A Proposal for Wyoming Procedural Reform, 
1 Wyo. L. J. 45 (1947); Proposed Rules of Civil Procedure for the Courts of 
Record of the State of Wyoming, 2 Wyo. L. J. 124-241 (1948). In Connec- 
ticut, where proposals of court reform have been pending since 1949, see 
Clark & Clark, Court Integration in Connecticut: A Case Study of Steps in 
Judicial Reform, 59 Yate L. J. 1395 (1950), and current numbers of the Con- 
NECTICUT BaR JOURNAL from 1950, the legislature has at long length passed 
a bill conferring rulemaking authority on the courts. Conn. Pusuic Act No. 
214, Session, 1953. 

723 Rocxy Mr. L. Rev. 500-519 (1951). 

8 Clark & Rogers, The New Judiciary Act of Puerto Rico: A Definitive 
Court Reorganization, 61 Yate L. J. 1147, 1167, 1168 (1952); Snyder, New 
Puerto Rico Judicial System Is Modern and Efficient, 36 J. Am. Jup. Soc. 134 
(1953). Rather curiously a legislative restriction on rulemaking prevented 
court adoption of amendments to the rules of 1943 from 1948 to 1952, Clark 
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dictions, it would appear that the rules adopted are the latest form 
of the federal rules; thus Delaware, Kentucky, Minnesota, Nevada, 
New Jersey, and Utah all have the latest form because that was the 
case at the time of state adoption. In fact several of these jurisdic- 
tions have in effect federal amendments recommended by the Ad- 
visory Committee, but not adopted by the Supreme Court of the 
United States. This is notably the case with respect to the rule as to 
the “lawyer’s work product”; the rule thus in effect in these states 
is somewhat broader in scope, and thus more restrictive of discov- 
ery, than the rule announced by the Supreme Court in the cele- 
brated Hickman case.® 

What is the nature of amendments we thus consider? It seems 
to the writer that a sharp distinction should be drawn between 
those which are intended only to make more clear what was origi- 
nally intended. The former mark a change in direction and ap- 
proach; it might properly be that those other jurisdictions which 
have accepted the implied invitation to take part in the movement 
should desirably have some share in any substantial change in poli- 
cy. No such change has actually been contempulated by the Advis- 
ory Committee. The success of the rules and the spirit in which they 
have been accepted by the profession would make such a shift in 
any event of doubtful worth.'!° But the process of judicial interpre- 
tation is sure to bring interpretations of the rules which in process 
of time mark a departure, usually by slow degrees, from the original 
intent of the rules. It is the nature of all procedure to harden and 
solidify, to become increasingly “red tape.”!! That is at once the ad- 





& Rogers, supra, 61 Yaz L. J. at 1161 n. 53 (1952); Clark, Experience under 
the Amendments to the Federal Rules of Civil Procedure, 8 F.R.D. 495, 504, 
reprinted in Feperat Ruies or Crvm. Procepure ann New Tir.e 28, U. S. Cope 
JUDICIARY AND JUDICIAL Procepure 1, 10 (Rev. ed 1953). 

9 Hickman v. Taylor, 329 U.S. 495 (1947), was pending when the Advisory 
Committee made its report recommending an amendment of Rute 30 (b) 
which would have extended the protection of work products to the adverse 
party, his surety, indemnitor, agent, or expert, as well as his attorney. See 
Report oF Proposep AMENDMENTS 39-47 (June 1946) supra note 2. The Com- 
mittee’s unadopted note has been taken as a model in Ky. R.C.P. 37.02; La. 
Rev. Sra. 13:3762 (1950); Mun. R.C.P. 26.02; Nev. R.C.P. 30(b); NJ. R.CP. 
3:26-2; Pa. R.C.P. 4011(e); Uran R.C.P. 30(b); Was. Rute or PLeapine, 
PRACTICE AND PROCEDURE 26 (a). 

10 The success of the rules is now so thoroughly recognized as to be an 
old story. In addition to the flattery of imitation, certain noteworthy encomia 
are cited in Clark, The Federal Rules in State Practice, supra note 5, 23 
Rocky Mr. L. Rev. at 525 (1951); Clark & Wright, The Judicial Council and the 
Rule-Making Power: A Dissent and A Protest, 1 Syracuse L. Rev. 346, 349 
(1950). 

11 See section headings, pages 31 and 37, of Hepsurn, Tue Historica De- 
VELOPMENT OF Cope PLeapING (1897): “The inveterate nature of the incongruity 
between procedure and substantive law — (1) The former petrifies while the 











1953] “CLARIFYING” AMENDMENTS 245 


vantage and the vice of routine. It becomes known, usable, and con- 
venient it also becomes unchangeable, artificial, and square-corner- 
ed. The process is the more striking in legal procedure because of 
the inveterate way in which all legal trends are shaped or misshap- 
ed by precedent. By what I have ventured to call a Gresham’s Law 
of Procedural Precedents,!? the technical and the strict in due course 
drives out the liberal and flexible. The latter is not striking; in- 
deed, it may never be written into a formal opinion. For what the 
trial judge lets the litigant or his counsel do, and the appellate 
court permits, is not something to stimulate a legal opinion in any 
of the famous Cardozo styles — ranging from “magisterial or im- 
perative” to “tonsorial or agglutinative.”!* But a restrictive opinion 
finding some grievous fault in the methods of justice is different. 
In an attitude ranging from defiant virtue to sad reproof, it will 
exude limiting mandates and technical precepts which expand as 
they ripple down through later cases and trial court rulings. It 
is these glosses which may properly stimulate clarifying amend- 
ments returning the practice to the rules. 


Certain examples will show the contrast I am suggesting. Some 
distinguished lawyers of the Ninth Circuit Conference, being con- 
cerned by what they consider a trend toward, or acceptance of, 
“notice pleading,” are supporting a movement to add “the facts 
constituting the cause of action” to the requirements of statement 
in a federal complaint.!5 From the proponents’ standpoint this could 
be only a clarifying amendment. But actually they have misunder- 
stood the background and purpose of the federal provision — “a 
short and plain statement of the claim showing that the pleader is 
entitled to relief” — and, it is believed, the real accomplishment of 
the rules. There never was any purpose or program to adopt or ad- 
vance notice pleading, in spite of a later occasional loose judicial 
epigram; this is demonstrated not merely by the history of the 
drafting and the rules themselves, but, beyond question, by the 





latter is in its budding growth. (2) The conservatism of the lawyer pre- 
serves the incongruity.” 

12 Clark, Special Problems in Drafting and Interpreting Procedural Codes 
and Rules, 3 Vann. L. Rev. 493, 498 (1950). See also Ciarx, Cope Pieapine 71 
(2d ed. 1947), discussing “procedural particularism.” 

13 Carpvozo, Law AND LITERATURE 10 (1931). 

14A prime example is the present tendency of district judges to deny 
summarily motions for summary judgment presenting more than issues of 
law. See references note 32 infra and accompanying text. Of course the in- 
sidious appeal of a quick way of apparently clearing congested calendars 
cannot be overlooked as a cause of expanding influence of restrictive prece- 
dents; see reference to procedural particularism, note 12 supra. 

15 See Claim or Cause of Action, 13 F.R.D. 253-279, also McCaskill, The 
Modern Philosophy of Pleading, 38 A.B.A.J. 123 (1952), and Tucker, supra note 
6, with reply by McMahon to the Tucker argument, supra note 6. 








246 OHIO STATE LAW JOURNAL [Vol. 14 


forms attached to the rules. The purpose was rather to get away 
from the welter of details required in some jurisdictions and to fol- 
low the more generalized statements of some states and, also, of the 
general (as distinguished from the special) pleading of the com- 
mon law.'® The various rules all intermesh to this end; the com- 
plaint rule is not necessarily the most important, but others carry 
forward the idea. These include the rules supporting general plead- 
ing, limiting the nature of objections to pleadings, providing for 
amendments requiring plain error for reversal, for discovery, pre- 
trial, and summary judgment (aimed at quick reaching of the 
merits, whatever the formal pleadings), and, especially important, 
the Appendix of Forms.!7 The precedents show a noticeable carry- 
ing out of this intent, with quite a minimum of operation of the 
Gresham’s Law, perhaps because the rule here is broadly permis- 
sive, rather than restrictive.1* And so a proposed change which 
might seem only clarifying turns out, when understood, to involve 
a major reversal in purpose and intent, affecting a large part of the 
total structure of the rules. In fact, if the correlative rules just 





16 Thus the famous Federal Form 9, “Complaint for Negligence,” taken from 
Mass. Gen. Laws c. 231, § 147, p. 2892 (1932), is the common declaration in 
trespass on the case. Williams v. Holland, 10 Bing. 112, 131 Eng. Rep. 848 
(C.P. 1833); Reichwein v. United Electric Rys., 68 R.I. 365, 27 A.2d 845 (1942), 
quoting the declaration in 2 Currry, Preapinc 574 (16th Am. ed.). See also 
Federal Forms 4-8 and the “common counts”; Cook, “Facts” and “Statements 
of Fact,” 4 U. or Cut. L. Rev. 233, 245 (1937); Notes, 30 Caur. L. Rev. 585 (1942) 
and 4 id. 352 (1916); CiarK, Cone PLEADING 287-296 (2d ed. 1947). 

17 Involved, in addition to Rute 8(a), are at least Rutes 8(b) to (f), 9, 
10, 12(b) to (h), 15(b), 16, 26-37, 56, 61, and the Appendix of Forms. 

18 They are too many to cite; collections may be found in the texts on 
the FeperaL Rutes. Some representative examples appear in CLarRK, CopE 
PLEADING 241-245 (2d ed. 1947). Among most recent cases, note Des Isles v. 
Evans, 200 F.2d 614 (5th Cir. 1952); Selby Mfg. Co. v. Grandahl, 200 F.2d. 
932 (2d Cir. 1952); Phillips & Benjamin Co. v. Ratner, 2d Cir., Aug. 7; 1953; 
Bloombury Woolen Co. v. Moosehead Woolen Mills, 109 F.Supp. 804 (D.Me. 
1953) ; and in state decisions, Reese v. De Mund, 74 Ariz. 140, 245 P.2d 284, 287 
(1952); Bridges v. Ingram, 122 Colo. 501, 223 P.2d 1051 (1950); Klein v. 
Sunbeam Corp., 94 A.2d 385 (Del. Sup. Ct. 1952). It is difficult to find 
cases squarely opposed; Bush v. Skidis, 8 F.R.D. 561 (E.D.Mo. 1948), ap- 
pears to stand substantially alone in federal practice. Compare Grobart v. 
Society for Establishing Useful Manufactures, 2 N.J. 136, 65 A.2d 833 (1949), 
and Zabady v. Frame, 22 N.J. Super. 68, 91 A.2d 643 (1952), commented on 
by the writer in Book Review, 62 Yate L. J. 292, 297 (1953). The motion 
calendars of the trial courts indicate a like smooth operation of the rule. 
Thus the long motion calendars in the Southern District of New York are 
practically devoid of motions to perfect the pleadings; and the same is 
true, oddly enough, of the calendars in the Southern District of California at 
Los Angeles, where, although the judges are divided in view, some are 
among the strongest supporters of the proposed amendment to Rute 8(a), 
supra note 15. 











1953] “CLARIFYING” AMENDMENTS 247 


cited are not also reconstructed, the recommended limited change 
can produce only question and confusion.’® 

Other rules illustrate the development of an interpretative 
gloss which conceals and even falsifies the original. A notable case 
is that of the now famous rule on the effect of findings of fact, per- 
haps the most cited rule of all. The provision was developed as a 
statement of the equity rule of review, viz., “Findings of fact shall 
not be set aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of the credibility 
of the witnesses.”2° While the second clause is a broad hint to the 
exercise of discretion, yet there is no question of the purpose to 
make the “clearly erroneous” principle basic in all review as a 
uniform and unifying principle, applicable whether “at law” or 
“in equity,” whether by deposition or by oral testimony.*’ But 
there soon developed an appellate gloss that, where the testimony 
was by deposition, the appellate court was in as good a position as 
the trier to pass on the testimony and hence could then more easily 
find the trier in error.?? Next came the step of forgetting the rule 
and substituting the gloss to make review in such cases substantial- 
ly de novo.” Finally one court set up a veritable hierarchy of seven 
classes, involving different stages of review, thus destroying all uni- 
formity to the basic principle, and inviting appeals beyond previous 
practice.** Other courts, an apparent minority, followed the origi- 





19No complete documentation of this problem is attempted here; it is 
touched upon in the Book Review cited in note 18 supra, as well as in Book 
Review, 47 N. W. U. L. Rev. 739 (1952). The Advisory Committee, to whom 
the proposal has been referred, see Rep. Jup. Conr. oF THe U. S. 23 (Sept. 
22-24, 1952), is expected to report upon the matter shortly. 

20 Rute 52(a). For the background of this rule, see Advisory Committee’s 
Note to Rute 52 and Clark & Stone, Review of Findings of Fact, 4 U. or Cut. L. 
Rev. 190 (1937). 

21See the Committee Note cited in note 20 supra, also 2 CoLLIER on 
BaNkRUPTCY 965-966 (14th ed. by Moore & Oglebay 1940), quoting the note 
from 3 Moore’s Feperat Practice 3116 (1st ed. 1938); Clark, supra note 12, 3 
Vann. L. Rev. at 505-506 (1950). 

22 Among cases see Fleming v. Palmer, 123 F.2d 749 (1st Cir. 1941), cert. 
denied Carribean Embroidery Cooperative, Inc. v. Fleming, 316 U.S. 662 
(1942); Banister v. Solomon, 126 F.2d 740 (2d Cir. 1942); Ball v. Paramount 
Pictures, Inc., 169 F.2d 317 (3d Cir. 1948); Himmel Bros. Co. v. Serrick Corp., 
122 F.2d 740 (7th Cir. 1941); Smyth v. Barneson, 181 F.2d 143, 144 (9th Cir. 
1950). 

23 See, e.g., Dollar v. Land, 184 F.2d 245 (D.C.Cir. 1950), cert. denied 
Land v. Dollar, 340 U.S. 884 (1950); Panama Transport Co. v. The Maravi, 
165 F.2d 719, 720 (2d Cir. 1948); Stokes v. United States, 144 F.2d 82, 85 
(2d Cir. 1944); Bertel v. Panama Transport Co., 202 F.2d 247, 249 (2d Cir. 
1953); Carter Oil Co. v. McQuigg, 112 F.2d 275, 279 (7th Cir. 1940). 

24Orvis v. Higgins, 180 F.2d 537, 538 (2d Cir. 1950), a 2-1 decision, 
cert. denied 340 U.S. 810 (1950). See criticism in Comment, Scope of Ap- 
pellate Fact Review Widened, 2 Stan. L. Rev. 784, 787-788 (1950); approval in 
5 Moore’s Feperat Practice § 52.04 (2d ed. 1951). 
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nal mandate.”> If this view could now be re-enforced by a clarifying 
amendment, this would not constitute a change, only more properly 
a restoration of meaning, and the rules would be benefited by a re- 
turn to the original purpose.”® 

Another example occurs in connection with the rules of waiver 
of jury trial — rules basic to the fundamental code reform of the 
union of law and equity. The principle is that jury trial is waived 
by failure to make affirmative claim not later than 10 days after 
the service of the last issue which a party desires so tried.?" Since 
the rules, while eschewing throughout the mysticism of the old 
“cause of action,” yet always stress the factual nature of the claim 
and find no different claim when, whatever the legal theory, there 
is still involved “the conduct, transaction, or occurrence set forth 
or attempted to be set forth” originally,22 an amendment after 
waiver setting forth only a change of legal claim on the same oc- 
currence would seem not adequate to overcome the waiver. Such 
was the original view and that followed in many precedents.”® But 





25 See, e.g., Pendergrass v. New York Life Ins. Co., 181 F.2d 136, 138 
(8th Cir. 1950); Holt v. Werbe, 198 F.2d 910 (8th Cir. 1952); Jacuzzi Bros., 
Inc. v. Berkeley Pump Co., 191 F.2d 632, 637-638 (9th Cir. 1951); Quon v. 
Niagara Fire Ins. Co. of New York, 190 F.2d 257 (9th Cir. 1951); Yankwich, 
Findings in the Light of the Recent Amendments to the Federal Rules of 
Civil Procedure, 8 F.R.D. 271, 289. 

26A clarifying amendment might conceivably take the course of sep- 
arating the provision into two sentences, thus leaving the basic direction 
without qualification, and making the latter provision more directory and 
less mandatory in language. 

27 Rute 38(b) and (d). For the importance of this rule to the merger of 
law and equity, see Advisory Committee’s Note to Rute 38; James, Trial by 
Jury and the New Federal Rules of Procedure, 45 Yate L. J. 1022 (1936); 
Cuark, Cope Pieapinc 78, 90, 113-122 (2d ed. 1947). 

28The quoted language comes from Rute 15(c), “Relation Back of 
Amendments.” The stress of the rules upon the factual basis of the claim 
for relief, with complete elimination of the confusing phrase “cause of ac- 
tion,” is well recognized. See, e.g., Reeves v. Beardall, 316 U.S. 283, 285 
(1942); Original Ballet Russe v. Ballet Theatre, 133 F.2d 187 (2d Cir. 1943). 

29 See Proceepincs or New York Symposium (1938) 309, 310; Gulbenkian 
v. Gulbenkian, 147 F.2d 173, 158 A.L.R. 990 (2d Cir. 1945); Fidelity & De- 
posit Co. of Maryland v. Krout, 157 F.2d 912, 913 (2d Cir. 1946); Parissi v. 
Foley, 203 F.2d 454 (2d Cir. 1953); Goldblatt v. Inch, 203 F.2d 79 (2d Cir. 
1953); American Fidelity & Cas. Co. v. All American Bus Lines, 190 F.2d 234, 
237 (10th Cir. 1951); Moore v. United States, 196 F.2d 906 (5th Cir. 1952). 
See also cases sustaining waiver, even though a case begun in admiralty is 
transferred to the “law” or civil side. United States ex rel. Pressprich & 
Son Co. v. James W. Elwell & Co., 250 F. 939 (2d Cir. 1918), cert. denied 
Jones v. United States ex rel. Pressprich & Son Co., 248 U.S. 564 (1918); James 
Richardson & Sons v. Conners Marine Co., 141 F.2d 226, 230 (2d Cir. 1944); 
United States v. The John R. Williams, 144 F.2d 451, 454 (2d Cir. 1944), 
cert. denied Great Lakes Dredge & Dock Co. v. United States, 323 US. 
782 (1944). 
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others now find a waiver in the new “cause of action” (sic) and 
allow for example the dropping of a claim for injunction on a 
patent infringement to revive the privilege of claiming jury trial.*° 
Restoration of meaning by amendment to prevent the undercutting 
of this basic rule by shrewd procedural manipulation would seem 
desirable.*! As a last example I shall refer to the well known dif- 
ference in approach to the summary judgment, where some courts 
have cut it down in substance to the field of operation of the old 
demurrer by substituting for the actual rule the devastating gloss 
that if there is “the slightest doubt” as to the facts, the summary 
judgment must be denied.*? A clarifying addition to the rule may 





30 Bereslavsky v. Kloeb, 162 F.2d 862 (6th Cir. 1947), cert. denied Kloeb 
v. Bereslavsky, 332 U.S. 816 (1947); Bereslavsky v. Caffey, 161 F.2d 499 (2d 
Cir. 1947), cert. denied Caffey v. Bereslavsky, 332 U.S. 770 (1947); Canister 
Co. v. Leahy, 191 F.2d 255 (3d Cir. 1951), cert. denied Leahy v. Canister Co., 
342 U.S. 893 (1951); Nolan v. Columbia Broadcasting System, 11 F.R.D. 194 
(S.D.N.Y. 1951). An amendment merely changing the nature of the relief 
claimed is clearly unnecessary, RULE 54(c), and by the better practice should 
not be allowed. See Couto v. United Fruit Co., 203 F.2d 456, 457 (2d Cir. 
1953), with which compare Bereslavsky v. Socony-Vacuum Oil Co., 7 F.R.D. 
444 (S.D.N.Y. 1946), which led through, id. 445 (1946) and 447 (1947), to 
Bereslavsky v. Caffey, supra. 

31 This might take the form of providing as a part of Ruts 38(d) on 
waiver that a waiver of jury trial would not be revoked or recalled by an 
amendment of a pleading asserting only a claim or defense arising out of the 
conduct, transaction, or occurrence set forth or attempted to be set forth in 
the original pleading. 

32 See, e.g., Doehler Metal Furniture Co. v. United States, 149 F.2d 130 
(2d Cir. 1945); Arnstein v. Porter, 154 F.2d 464 (2d Cir. 1946); Peckham v. 
Ronrico Corp., 171 F.2d 653, 657 (1st Cir. 1948). So mere pleading allega- 
tions or denials have been held sufficient to prevent summary judgment. 
Frederick Hart & Co. v. Recordgraph Corp., 169 F.2d 580, 581 (3d Cir. 
1948); Reynolds Metals Co. v. Metals Disintegrating Co., 176 F.2d 90 (3d Cir. 
1949) ; Hoffman v. Babbitt Bros. Trading Co., 203 F.2d. 636 (9th Cir. 1953). See 
Seaboard Surety Co. v. Racine Screw Co., 203 F.2d 532 (7th Cir. 1953), 
holding summary judgment unavailable in actions for specific performance; 
but see contra, Dale v. Preg, 204 F.2d 434 (9th Cir. 1953); the New York 
rule, N.Y.C.P.R. 113, and Rubin v. Irving Trust Co., 305 N. Y. 288, 113 N.E.2d 
424 (1953); and the settled rule as to actions for injunction, Houghton Mifflin 
Co. v. Stackpole & Sons Inc., 113 F.2d 627 (2d Cir. 1940); United States v. 
W. T. Grant Co. 345 U.S. 629, 635 (1953). Learned criticism of this re- 
stricted approach is now too extensive to cite exhaustively; some of the ar- 
ticles are cited in the writer’s The Summary Judgment, 36 Minn. L. Rev. 567 
(1952); and see Yankwich, Summary Judgment Under Federal Practice, 40 
Caurr. L. Rev. 204, 224 (1952); McAllister, Pre-Trial Practice in the Southern 
District of New York, 12 F.R.D. 373, 378; Asbill & Snell, Summary Judgment 
Under the Federal Rules — When an Issue of Fact Is Presented, 51 Mrcn. L. 
Rev. 1143 (1953); 99 U. or Pa. L. Rev. 212 (1950); 5 Vann. L. Rev. 607 (1952); 
25 Wasu. L. Rev. 71 (1950). For a different approach see Zampos v. United 
States Smelting, Refining & Mining Co., 10th Cir., July 9, 1953; Brensinger v. 
Margaret Ann Super Markets, 192 F.2d 458 (5th Cir. 1951); Engl v. Aetna 
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not change fundamental judicial attitudes, but it may at least show 
the hoped-for direction.** 

It seems to me that these examples — and others which might 
also be chosen** — not only illustrate the problem, but point pretty 
definitely to the answer. If amendments to correct the arbitrary 
interpretations indicated are not to be favored, then the rules are 
at the mercy of the more inflexible interpreters and in any event 
are destined to lose their value in time, as even natural interpre- 
tation hardens. And the reason suggested, to prevent confusion in 
state adoptions of the Federal Rules, operates to accentuate the 
errors as leading to their perpetuation in state practice, either in 
rules already adopted or in accepting the new procedure initially. 
An illustration which comes to mind, perhaps as a converse side 
of the picture, is that of the former federal conformity to state pro- 
cedure at law which for a century was “static” conformity as of 
periods of time long past.*® Here we have a suggested state con- 
formity to not the best, perhaps the worst, of federal procedure 
made rigid by unchangeable limiting rulings. So the hope of contin- 
uing supervision of the rules by a standing committee is lost so far 
as practical utility is concerned; indeed, the hope for flexibility in 





Life Ins. Co., 139 F.2d 469 (2d Cir. 1943); Forde v. United States, 189 F.2d 


727 (1st Cir. 1951); Dyer v. MacDougall, 201 F.2d 265 (2d Cir. 1952); Griffin v. 
Griffin, 327 U.S. 220, 235 (1946); United States v. W. T. Grant Co., 345 US. 
629, 635 (1953); and see the recommendation of the Judicial Conference 
of the United States, in its Report of Sept. 1948, pp. 36-37, for greater use 
of the summary judgment. 

33 Thus an amendment to Rute 56(c) —which states the criterion of 
“no genuine issue as to any material fact”— could make it clear that a re- 
sponse to a motion and affidavits for summary judgment must be by equally 
detailed answer under oath, and not by formal pleading denials or allegations. 

34Thus the entire section on discovery —RuLEs 26 to 37—seems par- 
ticularly to invite a procedural gloss which will restrict trial court discretion. 
For general discussions, see Speck, The Use of Discovery in United States 
District Courts, 60 YALE L. J. 1132 (1951); Comment, Tactical Use and Abuse 
of Depositions Under the Federal Rules, 59 Yate L. J. 117 (1949); Yudkin, 
Some Refinements in Federal Discovery Procedure, 11 Fep. B. J. 289 (1951); 
Taine, Discovery of Trial Preparations in the Federal Courts, 50 Cot. L. Rev. 
1026 (1950). 

A recent striking example of judicial propensity to rewrite procedural 
rules is Butcher & Sherrerd v. Welsh, 3d Cir., Aug. 5, 1953, importing into 
the broad terms of Rute 60(b) a requirement for its use of upper court per- 
mission in any case where an appeal has been had. See In re Long Island 
Lighting Co., 197 F.2d 709, 710 (2d Cir. 1952); S. C. Johnson & Son v. John- 
son, 175 F.2d 176, 177, 184 (2d Cir. 1949), cert denied 338 U.S. 860 (1949); 
Perlman v. 322 West Seventy-Second Street Co., 127 F.2d 716, 719 (2d Cir. 1942). 

35 Clark & Moore, A New Federal Civil Procedure —I. The Background, 
44 Yate L. J. 387 (1935); Jaffin, Federal Procedural Revision, 21 Va. L. Rev. 504 
(1935); Tolman, The Origin of the Conformity Idea, etc., 23 A.B.AJ. 971 
(1937); Cuarx, Cont Preapinc 31-34 (2d ed. 1947). 
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procedure by court action as opposed to the rigidity of statutory 
enactment is substantially gone.** And the consequence defeats 
the purpose; for state procedure, too, cannot be made forward look- 
ing if it is to be bound by shackles of federal precedents. Much 
better to put up to the states the thinking about procedure which 
new federal amendments must suggest than the sterility of literal 
acceptance of divinely ordered codes or rules perpetually to be 
maintained so far as their language is concerned.*? What we should 
hope for is a lively sense of procedural thinking among all lawyers 
and judges; there is, there should be, no federal monopoly. The 
thinking about procedure, the resolving of steps for its improve- 
ment, is a vital part of rulemaking not only for actual achievement, 
but for the stimulus it provides. Let us have live rules committees, 
both state and national! And may each stimulate the other to great- 
er endeavors in a spirit of mutual co-operation.** 

That is why, in this writer’s opinion, clarifying amendments 
must be recommended or the rulemaking process becomes sterile 
and dead. That is why we should welcome the efforts, from what- 
ever source, but most of all from sources of official responsibility 
in rulemaking, to improve the workings of courts and the adminis- 
tration of justice. 





36 Clark, The Proper Function of the Supreme Court’s Federal Rules 
Committee, 28 A.B.A.J. 521 (1942); Clark, supra note 12, 3 Vann. L. Rev. at 
507, 508 (1950); 3 Moore’s Feperat Practice 3453 (1st ed. 1938); PRELIMINARY 
DraFr, supra note 2 at 170, 171; Rerorr (April 1937), supra note 2 at vii; 
Resolution of the American Bar Association, 28 A.B.A.J. 711 (1942); see 
Carpozo, Law anp LiTEeRATURE, A Ministry of Justice, supra note 13 at 41; 
Sunderland, The Machinery of Procedural Reform, 22 Micu. L. Rev. 404 (1924). 

37 Actually literal conformity is not only undesirable, but impossible in 
any realistic adaptation of federal principles to local conditions. Thus, in states 
well devoted to these principles, deviations in at least minor degrees must 
appear: some 21 modifications and 8 new rules in Arizona; some 27 vari- 
ances in Minnesota; and slightly more in Utah. See, 1 Feprrat Ruies Dicest 
vii (1949); id. xii, xv, Cum. Supp. (1953). 

38The use of state adaptations in future federal rules amendments is 
thus to be expected; the Advisory Committee has under consideration such 
material in connection with, e.g., RutEs 14(a), 23(d), 30(b), 35(a) and (b), 
50(b) and (c), and 56(c). See, in general, Wright, Modern Pleading and the 
Pennsylvania Rules, 101 U. or Pa. L. Rev. 909, 944-947 (1953). 








Regulation of Monopolistic Cartelization** 


By Corwin D. Epwarps* 


The scope of efforts by the United States Government to main- 
tain competition has been substantially broadened during the last 
fifteen years. Although the Sherman Act expressed governmental 
policy since 1890, this policy was thought, during more than 40 
years, to be applicable in domestic law enforcement rather than 
in foreign policy. The antitrust laws were enforced in the domestic 
market with varying but, on the whole, growing success, but they 
could not be enforced overseas and the encouragement of com- 
petition outside our borders was not considered a diplomatic ob- 
jective. Relatively unsuccessful efforts were made to enforce the 
antitrust laws against monopolies that controlled significant imports. 
Beginning in 1918, exports were exempted from the antitrust laws 
provided the restrictions imposed upon foreign sales did not also 
restrict the domestic market or coerce independent exporters. Most 
Americans presumed that other governments were not concerned 
with problems of monopoly, that the United States constituted a 
competitive enclave in a monopolistic world, and that the diffi- 
culties which arose in international trade from the contact of the 
competitive principle with the monopolistic principle were to be 
dealt with solely by efforts to make existing law effective within 
our own jurisdiction. 

Since the war, the United States has followed a different policy. 
This policy rests upon the presumption that the governments of 
countries in which there is private enterprise have a common in- 
terest in curbing many monopolistic practices and that the interest 
of the United States is served by encouraging other countries to 
adopt policies expressing that interest. Accordingly, the United 
States Government has tried to develop procedures for joint action 
with other governments about monopoly problems. Declarations of 
policy and pledges of action with reference to such problems have 
become common in international understandings about trade, inter- 
national loans, and internatioal grants of assistance. Efforts have 
been made to encourage the enactment of antimonopoly legislation 
in other countries and to devise an international organization 
against restrictive business practices. 

Missionary enthusiasm has had little to do with this change. 
Indeed, many of those who developed and applied the new policy 
did so reluctantly, suspecting that misplaced zeal accounted for the 
proposals which were brought to them and in turn being suspected 
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of misplaced zeal after they adhered to these proposals. The change 
of policy was probably retarded by a wide-spread feeling among 
government officials that foreign governments could not be ex- 
pected to take monopoly problems seriously and that American 
attitudes toward monopoly were inconsistent with the traditions 
and systems of law of foreign countries. Such doubts were over- 
come partly by specific instances in which monopolistic conditions 
overseas were harmful to American interests and partly by re- 
iterated discovery that foreign governments were more frequently 
concerned about monopoly problems than had been anticipated. 


A major influence in arousing American interest in monopolis- 
tic conditions abroad was the fact that early in the war the investi- 
gations of Congressional committees and of the Department of 
Justice established a close relationship between certain internation- 
al cartels and the economic objectives of totalitarian states. In 
Germany and Japan, and to a lesser extent in Italy, private busi- 
ness had been brought so far under government control that when 
great business enterprises participated in international business 
negotiations they often did so for political objectives as well as 
for their own business purposes. In non-totalitarian countries, busi- 
ness interests were seldom coordinated with the political interests 
of governments. When cartel arrangements were made between 
the business enterprises of the democracies and those of the totali- 
tarian states, the resulting restrictions often served a totalitarian 
political purpose as well as a monopolistic business purpose. Thus 
in particular instances, restrictions were imposed upon the pro- 
ductive capacity, technological development, or current produc- 
tion of strategic industries in democratic states without equiva- 
lent restrictions in totalitarian states; markets for strategic equip- 
ment were allocated in such a way that democratic states were 
made dependent upon supplies flowing from totalitarian states; a 
one-way flow of technological information was established from 
the business enterprises of democratic states to those of totalitarian 
states, in extreme cases associated with a flow of military secrets; 
trade was associated with totalitarian political propaganda and used 
to reward the political friends of totalitarianism or to discipline 
its political enemies; and properties belonging to the business en- 
terprises of totalitarian states and markets allocated to them were 
protected from wartime loss by a false cloak of ownership or by 
a temporary transfer to cartel partners in other countries. More- 
over, after war broke out, the continued alliance of business enter- 
prises on both sides of the battle lines with cartel partners in 
neutral countries created dangerous possibilities of a flow of re- 
stricted information to enemy enterprises. As these patterns became 
clear, there was a tendency to exaggerate them, particularly by 
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attributing to cartelization effects that were inherent in the fact 
that the larger business enterprises of the totalitarian states had 
overseas branches and conducted overseas trade. Apart from such 
exaggerations, however, it was evident that various business enter- 
prises in the democracies had failed to see the political implications 
of cartel arrangements or had acquiesced in them, and that be- 
cause these enterprises had based their trade policy upon carteli- 
zation they could not adapt themselves to the political needs of 
belligerency without substantial embarrassment. 

Although such political and strategic problems were important 
in creating a wide-spread interest in international aspects of mo- 
nopoly, they lost their central position soon after the close of hos- 
tilities. The fact that post-war imperialism has been communistic 
has prevented the use of international cartels as instruments of 
imperialistic political sabotage or penetration since the war. The 
concern which was felt at the war’s end lest international carteli- 
zation become a means to the re-establishment of German or Jap- 
anese imperialism has diminished greatly —in each case, largely 
because of new political alignments. If policy toward cartels were 
solely a matter of their military significance, the United States 
probably would be little concerned today with such policy. 

But the United States is interested in overseas aspects of the 
monopoly problem because they are aiso closely related to the 
economics of reconstruction in Europe and Asia and to the long- 
run economic objectives of our foreign policy. The significance of 
monopoly for foreign policy has become evident in relation to 
three sets of objectives. 


The first is the establishment of levels of productivity and 
trade sufficient to make war-shattered countries self-sustaining. 
The interest of the United States in restoring productivity arises, 
in part, from the close relation between our own prosperity and sta- 
bility and the prosperity and stability of other countries with which 
we maintain econontic intercourse. In a narrower sense, it springs 
from the fact that until normal production and normal trade are re- 
stored we carry a direct burden of foreign assistance in the form of 
grants or loans. 

The effect of various cartel restrictions overseas has been to 
retard recovery and limit productivity. In a cartel which fixes 
prices, for example, the tendency is to satisfy all the participants 
by setting the price high enough to provide a profit even for the 
least efficient in the industry. The result is to keep inefficient 
concerns alive and to prevent the expansion of consumption which 
might take place at lower prices. This type of scheme is frequently 
accompanied by an allocation of markets or a restriction of output, 
which further protects the inefficient concerns by preventing the 
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most efficient from increasing their productive capacity and their 
volume of sale as they might otherwise be tempted to do by their 
high profits. In some cases, such burdens upon productivity are 
associated with agreements designed to prevent introduction of 
new technological processes and erection of new capacity so long 
as such changes would jeopardize the value of existing investments. 
In an economy that carries burdens such as these, the restoration 
of satisfactory levels of production, employment, and trade is un- 
necessarily difficult. 


The second objective is the fostering of multilateral interna- 
tional trade, relatively free from trade barriers. For this purpose, 
the United States has sought for 20 years to negotiate reciprocal 
reductions of tariffs on a mutually advantageous basis and to pro- 
mote the elimination of a wide variety of quantitative restrictions 
on trade imposed by governments. Such a policy can be defeated, 
however, by the private activity of international cartels. One of 
the most common patterns of international restriction imposed by 
cartels is the allocation of national markets to particular business 
enterprises. In such a scheme, great international concerns agree 
not to invade one another’s home markets and to divide the mar- 
kets of other countries among themselves. If all significant pro- 
ducers are parties to the agreement, the effect may be the equiva- 
lent of a series of governmental trade embargoes. In particular 
instances, such a system of market sharing may divide one or more 
national markets among claimant enterprises on a percentage basis 
or in terms of fixed quantitative limits. Such arrangements are 
the exact equivalent of governmental quantitative restrictions. To 
eliminate governmental trade barriers while permitting trade bar- 
riers established privately is to dispense with whatever protection 
may be afforded for the public interest by the use of governmental 
processes, and to make it certain that systems of trade barriers 
will protect private interests only where private concerns are few 
enough and powerful enough to develop international private ar- 
rangements for such purposes. 


So far as the domestic market of the United States is concerned, 
enforcement of the antitrust laws may in most cases prevent a 
governmental policy of liberalizing trade from being nullified by 
private action. However, the antitrust laws do not cover the alloca- 
tion of export markets nor the establishment of systems of private 
trade barriers among foreign countries. In Europe, particularly, 
the autarchical policies of cartels provide a strong reinforcement 
for tariffs and quantitative restrictions in preventing the creation 
of a single European market and in thereby limiting the scale of 
production and thwarting efforts to locate industry where it can 
produce most efficiently. These matters are important to the United 
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States in proportion as the economic unity and prosperity of Europe 
are important to us. 


The third objective is to raise standards of living and well- 
being. Our humanitarian desire that the people of the world shall 
be well-nourished and comfortable has been reinforced by a grow- 
ing awareness that internal political disorder and susceptibility to 
subversion from abroad are closely associated with malnutrition 
and low standards of living and even more closely associated with 
a belief that there is no reasonable ground for hope that living 
conditions will improve. Moreover, we have begun to apply to in- 
ternational trade our domestic conviction that prosperous cus- 
tomers are the best guarantee of profitable commerce. The belief 
that the United States has an interest, economic and political, in 
a rising standard of living throughout the world has been expressed 
in programs of action such as the provision of technological assist- 
ance directly through the Point IV program and indirectly through 
the United Nations. It is evident, however, that where cartels 
restrict output, retard technological change, and charge high prices, 
the impact of private cartel policy runs directly counter to the 
improvement of standards of living. If the affirmative programs 
are worth pursuing, business policies that point in the opposite 
direction are worth curbing. 


Cartels are sometimes defended, particularly in Europe, on 
the ground that they may contribute to the maintenance of stan- 
dards of living. While it is usually admitted that the policies of 
cartels look toward price maintenance, market sharing, limitation 
of output, and the establishment of trade barriers, it is argued that 
many cartels pursue such policies only within reasonable limits 
and that they do so largely to protect the stability of business 
operations and thereby the employment of labor and the main- 
tenance of the standard of living of those employed. If there is 
some sacrifice of productivity and progress, the argument runs, 
the loss is more than offset by the gain in security. Most govern- 
ments have accepted this kind of argument from time to time as 
a justification for governmental programs of price maintenance or 
market protection. In this country, for example, the operations of 
the Bituminous Coal Commission were based upon such a view, 
and some of our farm programs are still so based. However, even 
those who give greatest weight to such considerations must rec- 
ognize that when the door is opened for private restrictive ar- 
rangements the restrictions will not be adopted solely when they 
can be justified on such grounds, and even those restrictions that 
might be justified will not be limited in scope and duration as would 
be desirable on such grounds. Accordingly, the argument for sta- 
bility through reasonable restriction constitutes, at most, a warn- 
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ing that exceptions may need to be made in the general attack 
upon international cartels — that just as legislative exceptions are 
made in our own domestic policy, there may be need for adminis- 
trative exceptions in our foreign policy. 

Concern over the relation of cartels to recovery and produc- 
tivity, to multilateral trade, and to rising standards of living has 
increased during the postwar period because American funds and 
American initiative appeared to be necessary to restore production 
in Europe and to revive world trade, and also because the foreign 
policy of imperialist Communism seeks to exploit whatever social 
unrest may be created by low standards of living, restricted pro- 
ductivity, and lack of economic cohesion among the nations of the 
free world. But for these special influences, it is doubtful that the 
cartel aspects of foreign policy would have been perceived so 
quickly. In the long-run, however, they probably would have 
emerged; for as the improvement of transportation and communica- 
tion brings the world closer together and as foreign trading enter- 
prises develop complex corporate structures which control signifi- 
cant segments of international trade, the distinction between do- 
mestic trade and foreign trade must necessarily have become less, 
and discrepancies in the policies of the principal trading countries 
must necessarily have given rise to greater problems. 

Alongside the development of the cartel aspects of American 
foreign policy, there has been a considerable growth in the pro- 
portion of enforcement activity under the antitrust laws which is 
devoted to international arrangements. Attacks upon international 
restrictive schemes have become common now that the character 
and prevalence of such arrangements is better known. With this 
increase in the importance of cartel cases under the antitrust laws 
has come a growing awareness that there are major difficulties in 
applying our domestic law effectively to restrictive practices that 
are international in character. Thus the interest in cartels as an 
aspect of foreign policy has been reinforced by a belief that some of 
our domestic monopoly problems cannot be satisfactorily solved 
under domestic law unless our own governmental proceedings are 
supplemented by appropriate action on the part of foreign govern- 
ments. 


The difficulties that arise when the antitrust laws are applied 
to an international cartel are greatest when corporations are sub- 
ject to the law and policy of one or more other countries which 
tolerate or approve the restrictions attacked by the United States. 
In cases in which American enterprises participate in international 
cartels as exporters, the export markets may lie in countries which 
allow cartels to engage freely in private disciplinary practices. 
Under these circumstances, an American enterprise not partici- 
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pating in a cartel may be handicapped by concerted activities de- 
signed to exclude it from the market. For example, the cartel 
members may collectively refuse to deal with distributors who pur- 
chase the products of the American independent. There are even 
occasional instances in which the cartel is fostered by the govern- 
ment of the country in which it operates, so that legal barriers are 
interposed to handicap the trade of independent concerns. Cir- 
cumstances such as these were influential in bringing about the 
adoption of the Webb-Pomerene Act. But in permitting American 
exporters to act concertedly in foreign markets, that statute does 
not cope directly with the problem to which it is applied. If the 
exporters are powerful, they may take the lead in foreign re- 
strictions. If they are weak, their joint action may be insufficient 
to remove the barriers to their entry into foreign markets. In either 
case, the effect of the remedy is to authorize offensive or retalia- 
tory restrictions, not to create a more competitive situation. 


In some instances, American companies enter foreign cartelized 
markets by coming to terms with the cartel. If, in doing so, they 
make themselves the instrument of the cartel in restricting the 
trade of independent American exporters, they violate the law of 
the United States. If the arrangement includes an undertaking by 
the foreign members of the cartel to restrict their shipments to the 
United States, there is also a violation of American law. If, how- 
ever, the arrangement does not affect exporters who are not par- 
ticipants therein and if it is concerned solely with overseas mar- 
kets, it is immune under our statutes. There have been repeated 
instances of attempts to conceal the portions of such an interna- 
tional arrangement which pertain to the American market in order 
to enjoy the benefits of such immunity. 

A problem may also appear when the cartel consists of foreign 
producers who control international trade in a commodity im- 
ported into the United States. Since the restrictions of such a cartel 
directly affect the United States, their illegality is comparable to 
that of a purely domestic arrangement. However, it is relatively 
easy to organize such a cartel so that the members thereof do not 
come within our jurisdiction and their activities in fixing prices, 
limiting shipments to this country, or allocating this country’s mar- 
ket to certain of their members are carried on entirely in countries 
which do not condemn such activities. By selling their products to 
nonparticipants before it becomes a part of American commerce, 
they can avoid the application of American law. 


Monopolistic restrictions upon our imports have aroused es- 
pecial concern in the case of natural rubber, quinine, nitrates, 
coffee, industrial diamonds, and potash. In the case of natural rub- 
ber, a plan of cartel control supported by foreign governments 
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during the early 1920’s tripled the price at a time when most of 
the world’s rubber supply was being purchased by the American 
automobile industry. Defensive programs for use of reclaimed rub- 
ber and for the establishment of American rubber plantations over- 
seas were sponsored by the United States Government, and the 
Congress seriously debated a proposal that American importers 
be allowed to organize buying monopolies in self-defense. In the 
case of nitrates, there was intensive protest by fertilizer users, and 
serious consideration was given after the First World War to fed- 
eral subsidy of synthetic production to break the cartel. In the 
cases of coffee and potash, restrictive programs on behalf of car- 
telized foreign producers were given effect through sales agencies 
serving the American market, until prosecution forced the ter- 
mination of these agreements. But thereafter the old control was 
continued in a form in which the cartelized producers sold the 
product to American purchasers before its importation into this 
country and thereby escaped the jurisdiction of the American 
courts. In the case of quinine, cartel control was used not only to 
keep the price high but also to restrict the importation of cinchona 
bark into the United States and thus to insure that most of the 
manufacture would take place overseas. 


The Second World War underlined the importance of such 
foreign cartels in the cases of quinine, rubber, and industrial 
diamonds. The restrictive programs for the control of both rubber 
and quinine were maintained in spite of the developing emergency, 
and there was reluctance to build up substantial stockpiles of either 
product beyond the cartel’s control for fear that the cartel’s power 
might be thus broken. Before this reluctance was overcome, the 
producing areas were over-run by the enemy, and, in consequence, 
the United States entered the war with a protective stockpile much 
smaller than might otherwise have been accumulated. In the case 
of industrial diamonds, the need for a stockpile on the North Ameri- 
can Continent became evident, but the cartel was so reluctant to 
relinquish control that it was impossible to create that stockpile 
in the United States, where the war plants using industrial dia- 
monds were concentrated. Instead, a compromise was negotiated 
under which the cartel established a stockpile under its own con- 
trol in Canada, and thus minimized the risk that its control might 
be broken. An eventual antitrust proceeding against the diamond 
syndicate! was grounded upon the fortuitous circumstance that 
one or two small shipments of diamonds had been found in this 
country under cartel control, but the court held that this was too 
slender a basis upon which to assert the jurisdiction of the Ameri- 





1U.S. v. DeBeers Consolidated Mines. CCH Trane Cases para. 62, 248 
(1948-49). 
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can courts; and had this ruling not been made, the syndicate cer- 
tainly would not have allowed itself to stray under American juris- 
diction a second time. 

Procedural difficulties may appear in antitrust cases even 
though some or all of the participants in a restrictive arrangement 
are to be found within the jurisdiction of the United States and the 
arrangement itself violates American law. The international char- 
acter of the scheme may create problems of proof and jurisdiction 
and problems in devising an appropriate remedy. 

The problems of proof arise because in an international under- 
taking it is possible to hold meetings and keep records in whatever 
country is convenient, particularly if the participants are corporate 
enterprises domiciled in more than one country. Since the laws of 
the United States are more severe and the investigatory powers 
of the United States more extensive than in most countries, it is 
often an obvious precaution to hold cartel meetings abroad and to 
skeletonize the records of cartel activities that are kept in this 
country. When an American corporation has subsidiaries overseas, 
it is sometimes convenient for a foreign subsidiary to participate 
in the cartel while the American parent stands aloof, and it some- 
times follows that the activities of the American parent are con- 
sistent with the cartel agreement though there is no evidence of 
direct adherence to the agreement. In such a pattern, circumstantial 
evidence from corporate structure and behavior may be the sole 
way to prove the responsibility of the parent; and the difficulty 
of such proof may be enhanced by the fact that the officials and 
records of the subsidiary are not within reach. Moreover, if the 
cartel arrangement consists of an allocation of markets or an as- 
signment of export quotas, an exhaustive survey of the activities 
of the parent company may be necessary in order to prove by cir- 
cumstantial evidence alone that its exporting practices conform to 
the cartel agreement. Yet there are formidable difficulties in ob- 
taining access to cartel records located abroad. 

The difficulty of obtaining evidence with reference to an inter- 
national arrangement is illustrated by the problems that confronted 
a grand jury investigating an alleged international petroleum cartel 
in 1952.2? An effort was made to subpoena the records of interna- 
tional oil companies which were thought to be relevant to the 
charge that there was a world-wide agreement to limit crude oil 
production, to allocate business in refined products, and to fix prices. 
Many of the records which were called for were physically located 
beyond the boundaries of the United States. In certain instances, 
there were legal requirements that particular classes of records 





2 The Economist, August 30, 1952, and The Washington Post, November 18, 
1952, p. 35. 
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must be kept within a particular country. The governments of two 
foreign countries served notice upon the oil companies they would 
not be permitted to comply with the American subpoena in cases 
in which production of the documents called for would be regarded 
as inconsistent with the national interests of the countries in ques- 
tion. Even in the absence of such formal obstacles, there are obvious 
difficulties in making sure that compliance with such a subpoena 
has been complete. 

The problems of jurisdiction are closely related to those of 
evidence. Foreign subsidiaries and their officials are not directly 
within the reach of American law. To proceed against the parent 
company and its officials for the acts of subsidiaries may be diffi- 
cult; for such a proceeding can be successful only if the chain of 
responsibility can be clearly demonstrated. If subsidiaries are allow- 
ed considerable discretion, this fact weakens the chain. If control 
is exercised through a block of stock constituting less than an ab- 
solute majority of the voting shares, or through other devices which 
leave the fact of control open to dispute, the existence of the chain 
may be difficult to demonstrate. If the American company is itself 
the subsidiary and the overseas corporation the parent, there may 
be a practical impossibility in proceeding against the subordinate 
on the theory that it is responsible for acts over which it apparent- 
ly had no control. The possibilities of devising complex corporate 
structures are numerous, and when the corporate parts thereof 
lie in different countries; subject to the vagaries of several differ- 
ent kinds of corporation law, the possibilities of concealing portions 
of the structure are also numerous. The courts of a single country 
are by no means sure of achieving effective jurisdiction over a busi- 
ness entity even though it does business regularly within the 
country’s borders. 

An illustration of such jurisdictional difficulties is the first 
potash case® instituted by the Department of Justice in 1927. That 
restrictions were being imposed upon the sale of imported potash 
in this country was not in dispute. Nevertheless, the Attorney Gen- 
eral found it necessary to accept a consent decree which enjoined 
the illegal acts if they were performed in this country but rec- 
ognized the right of the defendants to continue the same restrictions 
provided they undertook them overseas and disposed of the product 
before it entered American commerce. 

When the problems of proof and jurisdiction have been suc- 
cessfully met, difficulties may arise in devising a satisfactory 
remedy. In some cases, the steps which an American court thinks 
necessary in breaking up a cartel are inconsistent with the legal 
obligations of the defendant in a foreign jurisdiction. Thus an 





3 U.S. v. Deutsches Kalisyndikat Gesellschaft, 31 F.2d 199 (S.D.N.Y. 1929). 
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American court may set aside a cartel contract as contrary to pub- 
lic policy but a foreign court may entertain a suit for breach of 
that contract and may award damages to foreign companies that 
have suffered from the failure to live up to the cartel agreement 
and that are not themselves subject to the American court’s order. 
In particular instances, a foreign court may order performance of 
the contract and thus expose the defendant in the American case 
to judicial penalties overseas if he complies with the order of the 
American court. 

An example of the ineffectiveness of a court decree, where 
acts in other countries are involved, is to be found in the recent 
case against Imperial Chemical Industries and duPont. These two 
companies were found guilty of a world-wide conspiracy to allocate 
markets by interchanging patent rights. A part of the conspiracy 
had been to give Imperial Chemical Industries a monopoly of the 
products of both companies in the market of the United Kingdom 
and to give duPont a corresponding monopoly in the United States. 
During the pendency of the cases, the very valuable British patents 
for nylon, which had been exclusively licensed by duPont to Im- 
perial Chemical Industries, were transferred to the ownership of 
Imperial Chemical Industries. The American court found that this 
transfer had been made for the specific purpose of evading the 
jurisdiction of the court. Accordingly, it ordered Imperial Chemical 
Industries to return the patents to duPont and ordered duPont to 
make them generally available by license on non-discriminatory 
terms. Meanwhile, however, Imperial Chemical Industries had 
given an exclusive United Kingdom license to another British com- 
pany, British Nylon Spinners, Ltd., 50 percent of whose stock is 
owned by Imperial Chemical Industries. British Nylon Spinners 
sued in a British court to enjoin Imperial Chemical Industries from 
complying with the order of the American court on the ground that 
compliance would invalidate the exclusive license held by British 
Nylon Spinners and’ would thus wrongfully deprive a bystander 
of valuable property interests. The British court provisionally sus- 
tained the contention by granting a temporary injunction. The mat- 
ter now awaits final adjudication. 

Another illustration has appeared in the case against the in- 
candescent lamp cartel.5 The American courts have found that this 
cartel was organized primarily for the purpose of assuring a mo- 
nopoly of the North American market for incandescent lamps by 
General Electric and Westinghouse, and that the operations of the 
cartel included a great variety of restrictive practices, one of which 





4US. v. LC.L, et al, 105 F.Supp. 215 (1953). 
5 U.S. v. General Electric Co. 82 F. Supp. 753 (D.N.J. 1949). Final judgment 
entered October 2, 1953, CCH 1953 Trade cases, para. 67, 576. 
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was the establishment of a system of exclusive patent licenses de- 
signed to allocate the world market. Some of the European par- 
ticipants in the scheme were beyond the jurisdiction of the Ameri- 
can court. One, however, N. V. Philips, had a branch doing business 
in the United States. A part of the relief granted by the American 
court consisted in a requirement that Philips must license its Ameri- 
can patents to independent interests as well as to General Electric 
and Westinghouse. But the inventions which are subject to the 
American patents are also subject to patents in other countries. 
Hence the court feared that an American independent producer, 
operating under a license for a United States patent granted in ac- 
cord with the court’s order, might be unable to export to Europe 
because Philips would be able to bring suit on a charge that the 
corresponding patents in European countries were infringed when 
the lamps were sold there. To make possible the participation of 
American independent companies in export trade, the court re- 
quired Philips to grant its American licensees immunity from suit 
under the corresponding foreign patents so far as shipments from 
the United States were concerned. The decree made no attempt to 
require Philips to license American or other companies to produce 
in Europe under the Philips’ patents. The Dutch government of- 
ficially protested the court decree on the ground that it constitutes 
an effort to control the activity of a Dutch corporation in Holland 
with reference to the use there of patents issued by the Dutch 
government. 


Such difficulties are enhanced in cases in which an interna- 
tional restrictive arrangement has been adroitly divided into parts, 
so that its full character and significance do not appear in the por- 
tion that comes within the jurisdiction of the courts of particular 
countries. For example, a restrictive cartel agreement may be sup- 
plemented by an agreement among the cartel members to arbitrate 
all commercial disputes. This arbitral agreement may be worked 
out under the laws of a country such as Switzerland, which is hos- 
pitable to commercial arbitration, and may be reinforced by the 
deposit of funds in Swiss banks to guarantee the payment of arbitral 
awards. When a breach of the cartel agreement is brought before 
such a Swiss court, there is no need to introduce the substance 
of the arrangement. All that is necessary is to prove that there was 
a commercial dispute, that there was an agreement to arbitrate, 
and that the arbiter selected by the parties has rendered an award. 
Thereupon the Swiss courts will enforce the award by a levy upon 
the funds deposited for this purpose. Obviously it would be diffi- 
cult for the order of an American court to upset such a scheme. 


The weakness of the remedies available to a single country 
appears most clearly in the type of cartel arrangement which is 
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most common — that is, the allocation of world markets through 
an agreement made effective by the interchange of patent rights. 
A patent cartel takes advantage of the fact that a series of national 
patents may be issued upon a single invention, each patent being 
good only within the jurisdiction of the issuing country. When 
patents are used to allocate markets, all of the relevant patents 
possessed by all of the participating companies are assigned or 
exclusively licensed in each country to the enterprise to which that 
country’s market has been allocated. Possessing in his own country 
all of the patents available to the cartel, a cartel member has a 
patent position in that country much stronger than he could attain 
through his own patents alone. He can use patent litigation to en- 
force his claims to the market not only against the other members 
of the cartel but also against nonparticipants. If the patents are 
strong, the system of market allocation is likely to be invulnerable 
so long as the patent rights endure. When an American court under- 
takes to break up such a scheme, an order which merely prevents 
the future assignment or cross-licensing of patents in accord with 
the scheme would be ineffective. During the life of the existing 
patents, a continued enforcement of the patent rights of the cartel 
members would be sufficient to continue the market allocation in 
fact even though it might have been abandoned in form. Conse- 
quently a divesture of patents or a general licensing thereof be- 
comes necessary if the momentum of the cartel arrangement is to 
be terminated. If, however, an American court orders cartel mem- 
bers controlling the American market to license their American 
patents generally, the effect is to open the American market to new 
competition but not to permit the American companies to sell in 
overseas markets. Both the American participants in the cartel and 
the new licensees will find themselves subject to patent litigation 
in foreign countries if they seek to export, and the patents used 
against them abroad will be the counterparts of the patents thrown 
open in the United States. American courts have recently sought to 
minimize such effects by ordering cartel members who sell in the 
American market not only to license their American patents but 
also to license correlative patents which they hold abroad or, fail- 
ing that, to grant American licensees immunity from suit under 
these foreign patents. In any case in which there are participants 
in the cartel who have not come under the jurisdiction of the 
American courts, this kind of order can be only partly effective. 
Moreover, as is evident in the case against Imperial Chemical In- 
dustries and duPont, mentioned above, the effect may be further 
reduced by the action of foreign courts, which may assert their 
jurisdiction over the patents issued in their own countries and may 
refuse to allow a structure of patent rights to be altered adversely 
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to the interests of their own nationals pursuant to an order by an 
American court. 

The domestic antitrust laws of the United States have often 
been effective even when applied to international problems. Wher- 
ever a cartel arrangement can be effective only provided American 
business enterprises collaborate in it, and wherever the arrange- 
ment illegally restrains the commerce of the United States, in- 
cluding its exports or its imports, the American law can be invoked 
against the American participants in the scheme, including the 
American branches of foreign participants, and success in elimin- 
ating them from the cartel is sufficient to destroy the effectiveness 
of the entire arrangement. Thus, for example, a successful prose- 
cution of American members of an alkali cartel® was apparently 
sufficient to break the program of the cartel in the Brazilian and 
Argentinian markets. However, when a cartel restricts American 
commerce without the participation of enterprises under American 
jurisdiction, American law can do nothing. Moreover, American 
officials are handicapped in obtaining evidence if the operations of 
the cartel are carried on beyond our boundaries and if the records 
are kept there. In some instances, too, the effective destruction 
of a cartel arrangement requires coordinated action reaching be- 
yond United States territory, and the inability of the American 
courts to control fully acts of American companies outside the 
United States limits the effectiveness of the remedy. These prob- 
lems are at their maximum where there is a conflict between 
American law and foreign law, so that business enterprises are 
subject to contradictory requirements. 


With these two incentives for action — the growing significance 
of cartels in American foreign policy and the developing problems 
which international cartels create for domestic law enforcement — 
the United States began during the war and has continued since 
to seek an understanding with other countries about the cartel 
problem. Study of the possibilities of international action with refer- 
ence to cartels was included during the latter stages of the war in 
the plans that were then being formulated for a comprehensive 
postwar agreement on international economic affairs. In the early 
stages of these studies, cartelization was treated as one among a 
considerable number of trade barriers, public and private. In 1942, 
a broad reference to trade barriers was incorporated in the master 
lend lease agreement, to which the various recipients of lend lease 
aid affixed their signatures. For example, the United States and 
the United Kingdom agreed in February, 1942, that the eventual 
settlement of lend lease claims should include 





6U.S. v. United States Alkali Export Association, Inc., 86 F.Supp. 59 
(S.D.N.Y. 1949). 
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“... provision for agreed action by the United States of 
America and the United Kingdom, open to participation by 
all other countries of like mind, directed to the expansion, 
by appropriate international and domestic measures, of 
production, employment, and the exchange and consump- 
tion of goods, which are the material foundations of the 
liberty and welfare of all peoples; to the elimination of all 
forms of discriminatory treatment in international com- 
merce, and to the reduction of tariffs and other trade bar- 
viers;....”" 
In 1943, the Trade Agreements Act of 1934 was amended to include 
a proviso that the President may suspend the application of the 
reduced duties to the goods of any country 
“.. because of its discriminatory treatment of American 
commerce or because of other acts (including the opera- 
tions of international cartels) or policies which in his 
opinion tend to defeat the purposes set forth in this sec- 
tiem; .... 
At the close of hostilities, the concern of the United States with 
cartel policy overseas was further expressed in a program of de- 
cartelization included in the policies of the American occupation 
of both Germany and Japan. In both countries, procedures were 
adopted to reduce the size and power of the largest business enter- 
prises and to remove the legal basis for monopolistic business agree- 
ments, both national and international. In both countries, too, the 
occupation authorities brought about the enactment of laws in- 
tended to curb monopoly and sought to encourage the adoption of 
an antimonopoly policy not limited to the period of the occupation. 
Negotiations to create an international trade organization, 
with the curbing of cartels as one of its purposes, were undertaken 
even before hostilities ended. They culminated in 1947-48 in a con- 
ference in Havana, attended by representatives of 57 nations. The 
conference produced a draft charter, which, however, has not been 
ratified and is no, longer under active consideration by govern- 
ments. This charter undertook to deal comprehensively with prob- 
lems of employment and labor standards, development and re- 
construction, tariffs, preferences, quantitative restrictions, sub- 
sidies, state trading, intergovernmental commodity agreements. 
and restrictive business practices. Its provisions with reference to 
the latter contained an undertaking by each government to co- 





7 Article VII, “Agreement between Governments of the United States of 
America and of the United Kingdom on the Principles Applying to Mutual! 
Aid in the Prosecution of the War Against Aggression, Authorized and Pro- 
vided for by the Act of March 11, 1941,” signed February 23, 1942. 56 Srar. 
1433 (1942). 

8 Section 350 (a) (2), Joint Resolution to Extend the Authority of the 
President under Section 350 of the Tariff Act of 1930, as amended. 57 Srar. 
125 (1943). 
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operate with the others and with an international organization to 
prevent business practices affecting international trade “which 
restrain competition, limit access to markets, or foster monopolistic 
control, wherever such practices have harmful effects on the expan- 
sion of production or trade and interfere with the achievement of’ 
certain objectives set forth in the charter. This undertaking was 
to be given effect by procedures for consultation between mem- 
bers, for investigation of complaints, and for the conduct of studies 
having to do with restrictive practices and related matters. An 
international organization was to receive complaints, assemble in- 
formation and analyze it, decide whether harmful effects were 
present, recommend remedial action if it wished to do so, and report 
the action taken. The participating countries, however, were to 
carry out all the investigations and to determine their own course 
of action in the light of the findings and recommendations of the 
international body. 


The United States did not wait for a comprehensive treatment 
of cartel problems such as was contemplated by the Havana charter. 
Instead, it began in 1948 to provide for the treatment of cartel 
problems in the conduct of its daily international relations. The 
Economic Cooperation Act of that year was designed to foster 
recovery through American aid. Under this statute, bilateral agree- 
ments were made with various countries. In 26 such agreements, 
there was a standard provision binding the recipient country to the 
general principle that had already been set forth in the draft 
Havana charter. For example, paragraph 3 of Article II of the 
agreement with Norway, signed in July, 1948, provided that, 

“3. The Royal Norwegian Government will take the meas- 

ures which it deems appropriate, and will cooperate with 

other participating countries, to prevent, on the part of 
private or public commercial enterprises, business prac- 
tices or business arrangements affecting international trade 
which restrain competition, limit access to markets or fos- 

ter monopolistic control, whenever such practices or ar- 

rangements have the effect of interfering with the achieve- 

ment of the joint program of European recovery.”!” 
An annex to this agreement defined the business practices to which 
the program referred in language which (except for the final sub- 
paragraph) was taken directly from the Havana charter, as follows: 


“(a) fixing prices, terms or conditions to be observed 
in dealing with others in the purchase, sale or lease of any 
product; 


9 Havana Charter for an International Trade Organization, March 24, 1948, 
U.S. Department of State. p. 86. 


10 Economic Cooperation Agreement with Norway, signed July 3, 1948. 
62 Srat. (2)2514 (1948); T.LA.S. 1792. 
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“(b) excluding enterprises from, or allocating or di- 
viding, any territorial market or field of business activity, 
or allocating customers, or fixing sales quotas or purchase 
quotas; 

“(c) discriminating against particular enterprises; 

“(d) limiting production or fixing production quotas; 

“(e) preventing by agreement the development or 
application of technology or invention whether patented or 
unpatented; 

“(f) extending the use of rights under patents, trade 
marks or copyrights granted by either country to matters 
which, according to its laws and regulations, are not with- 
in the scope of such grants, or to products or conditions 
of production, use or sale which are likewise not the sub- 
jects of such grants; 

“(g) such other practices as the two governments 
may agree to include.” 

In 1950, a program to guarantee investment abroad was un- 
dertaken as a part of the recovery effort. In practice, applications 
for guarantees have been screened in an effort to assure that the 
proposed investments are consistent with the policy against cartels. 

In 1951, in adopting the Mutual Security Act, the Congress 
included therein the so-called Benton amendment, which declared 
it to be the policy of Congress that the Act be administered in such 
a way as 

“...to the extent that it is feasible and does not inter- 

fere with the achievement of the purposes set forth in this 

Act, to discourage the cartel and monopolistic business 

practices prevailing in certain countries receiving aid un- 

der this Act which result in restricting production and in- 

creasing prices, and to encourage where suitable compe- 

tition and productivity ....”!? 

In the following year, this provision was supplemented by the 
so-called Moody amendment to the Economic Cooperation Act, 
which earmarked a substantial portion of the appropriated funds 
to be expended in furthering the objectives of the Benton amend- 
ment. In 1953, the Benton and Moody amendments were both elim- 
inated, but provision was made that commitments and agreements 
which had been entered into under the Moody amendment would 
be carried out. In lieu of the Benton amendment, the Congress 
adopted the so-called Thye amendment, which declared it to be 
the policy of the United States, 

“... to encourage the efforts of other free countries in fos- 

tering private initiative and competition, in discouraging 

monopolistic practices, in improving the technical effici- 





11 Jbid, paragraph 3 of the Annex. 

12 Pus. L. No. 165, 82nd Conc., Ist Sess. Chapter 479, § 516 (1951). Other 
provisions of the amendment sought to foster free private enterprise to en- 
courage free labor unions and collective bargaining. 
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ency of their industry, agriculture, and commerce, and in 

the strengthening of iree labor unions; ... .”!* 

One significiant effect of the Benton amendment has been to 
influence the policies of the United States in off-shore procurement 
of military supplies. American procurement officers were instructed 
to buy through channels which minimized the risk that restrictive 
business practices would inflate prices, hamper delivery, or impede 
production. They were instructed to negotiate in so far as possible 
with individual firms rather than trade associations or joint sales 
offices, to give preference to independent companies without re- 
strictive affiliations, and actively to foster competition among bid- 
ders.'* 

In 1948, the United States also began to include provisions 
about monopoly in its treaties of friendship, commerce, and navi- 
gation. Thus far such provisions have appeared in treaties with 
Colombia, Denmark, Greece, Ireland, Israel, Italy, Japan, and 
Uruguay. Although there are minor variations in wording, the 
provision in the treaty with Ireland may be regarded as fairly 
representative. It reads as follows: 

“1. The two parties agree that business practices 
which restrain competition, limit access to markets or fos- 

ter monopolistic control, and which are engaged in or made 

effective by one or more private or public commercial en- 

terprises or by combination, agreement or other arrange- 
ment among such enterprises may have harmful effects 
upon commerce between their respective territories. Ac- 
cordingly, each party agrees upon the request of the other 
party to consult with respect to any such practices and to 
take such measures as it deems appropriate with a view 

to eliminating such harmful effects.” 

In 1948, the President approved a public loan policy for the 
United States, which had been developed by the National Advisory 
Council. This policy provided that 


“..‘eredits should not strengthen or extend business ar- 
rangements or practices (whether engaged in by public or 
private commercial enterprises) affecting international 
trade which restrain competition, limit access to markets 
or foster monopolistic controls.’ The policy outlined in this 
document also indicates that the United States will seek to 
discourage private investments which strengthen interna- 
tional private cartels.” 


13 Pus. L. No. 118, 83d Conc., 1st Sess. Chapter 195, § 710 (1953). 

14 Foreign Legislation Concerning Monopoly and Cartel Practices, Re- 
port of the Department of State to the Subcommittee on Monopoly of the 
Select Committee on Small Business, United States Senate, July 9, 1952, p. 178. 

15 Article XV, Treaty of Friendship, Commerce and Navigation with Ire- 
land, signed January 21, 1950. 2 U.S.T. 785, T.LA.S. 2155. 

16 Foreign Legislation Concerning Monopoly and Cartel Practices, Report 
of the Department of State to the Subcommittee on Monopoly of the Select 
Committee on Small Business, United States Senate, July 9, 1952, p. 177. 
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In 1949, the Department of State released to the press a formal 
statement as to United States policy with respect to elimination of 
cartel and other trade restrictions. It read, in part, as follows: 

“One aspect of this Government’s foreign economic 
policy is the elimination of cartel and other private restric- 
tions on the growth of international trade.... 

“At the present time, we are much concerned that the 
growth of such private arrangements may hamper the pro- 
gram for European recovery. Our program in Europe seeks 
to establish a higher standard of living and viability of the 
European economy. These objectives, we feel, can only be 
gained by increased efficiency and productivity of Euro- 
pean industry, stimulated by the creation of a broader 
competitive market. They cannot be attained if private re- 
strictive arrangements to fix prices, divide territories of 
sale or limit production simply replace government bar- 
riers such as quotas and tariffs. In addition, cartel arrange- 
ments, by preventing sales by European firms to hard 
currency areas, can interfere with efforts to overcome the 
dollar deficiencies of the participating countries.”!" 

In 1951, an executive order was issued,!® establishing proce- 
dures for the procurement of strategic materials for stockpiling in 
the United States. In the application of this order, procurement of- 
ficials have, where possible, used or developed sources of supply 
that are not under cartel control. In many procurement contracts 
they have included a provision by which 


“The contractor covenants that it will not enter into 
any business arrangements, with private or pubic commer- 

cial enterprises located either in (country) or in any other 

part of the world, restraining competition in the production 

and distribution of (material), limiting the access to mar- 

kets of any enterprise engaged in the production and dis- 

tribution of (material), or fostering monopolistic control 
over the production and distribution of (material) .”?* 
In language borrowed from the Havana charter, this provision then 
lists the types of arrangements which are to be regarded as cover- 
ed by the undertaking. 

These specific applications of anti-cartel policy have been sup- 
plemented by broad efforts to stimulate an interest abroad in the 
competitive practices of American business and to encourage en- 
actment of antimonopoly laws in foreign countries. The most im- 
portant aspects of these policies have been described by the De- 
partment of State in a report to a Senate Committee as follows: 

“Through the technical assistance program of the Mu- 
tual Security Agency, the United States has arranged for 

the visit of many technical experts from European indus- 





17 Department of State Press Release No. 939, Dec. 1, 1949. 
18 Exec. Orper No. 10281, 16 Fep. Rea. 8789 (1951). 
19E.C.A. Standard Form Exploration Contract No. 2. 
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try to the United States to provide them with technological 

information of value in improving the productivity of their 

industries. MSA’s recently inaugurated Production Assis- 
tance Drive is an intensified program to demonstrate to 

European industry the advantages of an expanding econ- 

omy operated on a competitive basis. The program contem- 

plates that use of counterpart funds and United States 
technical assistance to stimulate the development in several 

key participating countries of special programs to increase 

productivity, to improve business practices, and to pro- 

vide a share in the resulting benefits among ownership, 
labor, and consumers. 
“The United States has also encouraged the adoption 

of foreign legislation against restrictive business prac- 
tices. Our overseas missions have assisted interested for- 
eign governments in the preparation of legislation against 
restrictive business practices by making available pertinent 
information. In the case of the United Kingdom, France, 
and Germany, arrangements were made for teams of ex- 
perts to visit the United States to study the antitrust laws 
and their administration.””° 

Thus United States policy toward cartels since the war has 
had four aspects. First, an effort has been made to develop a sys- 
tematic cooperative attack by governments upon the cartel prob- 
lem. Second, agreements with particular countries have included 
previsions defining policy toward cartels in broad terms. Third, 
programs as to loans, technical assistance, and procurement have 
been administered in an effort to reduce the strength of cartels. 
Fourth, information services, productivity teams, and diplomatic 
contacts have been used to encourage the development of anti- 
monopoly legislation in other countries. 

In 1951, with the Havana charter dormant, the United States 
began a second effort to develop a general program of international 
cooperation about cartels. Other aspects of the broad program of 
the Havana charter had become the subject of separate endeavors. 
Tariffs and quantitative restrictions were being reduced so far as 
possible under the Trade Agreements Act and through the inter- 
national secretariat established to give effect to the General Agree- 
ment on Tariffs and Trade negotiated in 1947. Economic develop- 
ment was being fostered by the Point IV program and also by the 
technical assistance program of the United Nations. Efforts were 
being made to establish an international body for the regulation 
of intergovernmental commodity agreements through action by the 
United Nations Economic and Social Council. But subsequent to 
the drafting of the Havana charter, there had been no similar at- 





20 Foreign Legislation Concerning Monopoly and Cartel Practices, Report 
of the Department of State to the Subcommittee on Monopoly of the Select 
Committee on Small Business, United States Senate, July 9, 1952, pp. 177-8. 
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tempt to establish a broad international program about monopolies. 

At a meeting of the Economic and Social Council at Geneva 
in 1951, the United States proposed a resolution designed to re- 
vive the cartel provisions of the Havana charter. It recommended 
that governments cooperate against restrictive business practices 
that had harmful effects, and provided for an ad hoc committee 
to submit proposals to the Council for methods of implementing this 
recommendation. Preliminary negotiations indicated that there 
was a difference of opinion within the Council as to whether any 
such program should be established within the United Nations or 
as an adjunct to the General Agreement on Tariffs and Trade. Ac- 
cordingly, the resolution was expanded to instruct the Secretary- 
General of the United Nations to seek the views of intergovern- 
mental bodies or agencies as to the organization which could most 
appropriately undertake the work, and thereafter to make a rec- 
ommendation to the Council. Negotiation also indicated that some 
countries were anxious to have the ad hoc committee’s report 
summarize the facts about restrictive business practices in inter- 
national trade and governmental measures concerning them, as 
well as set forth proposals for action. Accordingly, the resolution 
was modified to provide for a factual report. In the Council debate 
on the resolution, the only expressions of hostility came from the 
three countries of the Soviet bloc, whose representatives argued 
that the proponents of the resolution were hypocritical and that the 
purpose of the United States was to enable American business, al- 
ready monopolistic, to acquire a broader control of overseas mar- 
kets. The resolution was adopted by a vote of 13 to 3, with Mexico 
and Chile abstaining. 


In its final form, the central principle of the resolution con- 
sisted of a recommendation to states members of the United Na- 
tions 

“that they take appropriate measures, and cooperate 
with each other, to prevent, on the part of private or pub- 

lic commercial enterprises, business practices affecting in- 

ternational trade which restrain competition, limit access 

to markets, or foster monopolistic control, whenever such 

practices have harmful effects on the expansion of pro- 

duction or trade, on the economic development of under- 
developed areas, or on standards of living; ...” 

and 

“... that the measures adopted in the cases and for 
the purposes stated in the preceding paragraph shall be 
based on the principles set forth in Chapter V of the 

Havana Charter, concerning restrictive business prac- 

tices; ....”’21 

A committee of ten countries was set up to develop the factual 





21U.N. Doc. E/2133, adopted September 13, 1951. 
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report and the proposals for methods of action. It included Bel- 
gium, Canada, France, India, Mexico, Pakistan, Sweden, the United 
Kingdom, the United States, and Uruguay. The representatives of 
these countries, however, were not empowered tc bind their gov- 
ernments, but were understood to be working on an ad referendum 
basis as experts developing proposals for consideration by their 
own governments as well as by countries not represented on the 
committee. 

After sessions in New York and Geneva, the committee sub- 
mitted its report early in 1953.2 At the meeting of the Economic 
and Social Council in Geneva in July, 1953, the report was briefly 
considered and referred to governments members of the United 
Nations, as well as various specialized agencies and intergovern- 
mental and nongovernmental organizations, for consideration and 
comment. The Council instructed the Secretary-General to submit 
his report on the proper place for the work when comments had 
been received from sufficient number of governments to indicate 
attitudes toward the report. The Council also decided to resume 
consideration of the matter not later than the session scheduled 
early in 1955. 

In submitting its report, the committee set forth three proposi- 
tions, which, in its opinion, underlay the resolution creating it and 
had been confirmed by its work. These were: 

“1. that opinions differ from country to country about 
restrictive business practices and about governmental poli- 
cies towards them; 

“2. that restrictive business practices affecting inter- 
national trade may in some circumstances have harmful 
effects on the fulfilment of widely acceptable objectives 
of international economic policy; 

“3. that it may be difficult in such cases for appropri- 
ate action to be undertaken solely by governments acting 
individually.” 

The committee found these propositions to constitute “the solid 
core of agreement in a widely varied picture,” and recorded its be- 
lief “that the principles of Chapter V of the Havana Charter con- 
tinue to represent the widest area of agreement which can at pres- 
ent be achieved on this difficult subject.”* In accord with this be- 
lief and the Council’s instruction to base its work upon the Havana 
charter, the committee submitted draft articles of agreement which 





22“Report of the Ad Hoc Committee on Restrictive Business Practices to 
the Economic and Social Council,” U.N. Doc. E/2380, E/AC 37/3, March 30, 
1953. 

23 “Restrictive Business Practices, Analysis of Governmental Measures 
Relating to Restrictive Business Practices,” U. N. Doc. E/2379, E/AC 37/2, 
March 30, 1953, p. i. 

24 Ibid, pp. i-ii. 
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were modeled closely upon the relevant portions of the charter. It 
explained that the changes and amplifications which it had made 
were, with one exception, based upon the necessity of drafting the 
agreement so that it could stand alone instead of as a portion of a 
larger undertaking. The sole exception was a definition of a re- 
strictive business practice relating to the application of technology, 
the scope of which had been somewhat enlarged.*® 
Like the Havana charter, the committee’s proposals begin with 
a broad pledge that members will cooperate to prevent restrictive 
business practices affecting international trade when such practices 
have harmful effects on the expansion of production or trade in 
the light of various broad objectives. A list of practices is included, 
identical with that of the Havana charter except that the scope of 
the practice having to do with the restriction of technology has 
been enlarged, as indicated above. As in the Havana charter, the 
listed practices may give rise to general studies and may become 
the subject of informal intergovernmental consultations. As in the 
Havana charter, they are also to be subject to investigation upon 
complaint if they are engaged in by public or private commercial 
enterprises which possess effective control of trade among a number 
of countries in one or more products. The investigative process is 
conceived as one in which an international body asks participating 
governments to supply information, which they will severally ob- 
25 Several members of the committee regarded the definition in the Havana 
charter as unduly narrow, since that definition had to do only with agree- 
ments and, unlike the other provisions of the Havana charter, ignored mono- 
polistic and coercive practices on the part of a single business.enterprise. The 
committee tried to cover such practices without impairing the discretionary 
control of technology by its owner. The committee’s version defines as a re- 
strictive business practice “preventing by agreement or coercion the develop- 
ment or application of technology or invention whether patented or unpatented, 
or withholding the application of such technology with the result of mono- 
polizing an industrial or commercial field.” This language was understood to 
subject to investigation only practices which were regarded in the United 
States as violations of the Sherman Act. In discussing the change, the com- 
mittee’s report says: 
“. . . It will be noted that this provision does not bring within the 
definition of restrictive business practices the withholding of tech- 
nology as such. In the Committee’s opinion, a decision by a single 
commercial enterprise to refrain from the development and commercial 
application of some technological method does not, in itself, call for 
investigation and could not be readily investigated. There are, how- 
ever, unusual cases in which one enterprise imposes its will on an- 
other, or in which the control over technology (patented or un- 
patented) is so far-reaching that a restrictive exercise thereof may 
create or extend a monopoly of a whole branch of trade. It is only in 
these cases that the Committee believes that the technological policy 
of a single enterprise may give rise to complaints which can usefully 
be investigated in the manner contemplated in the draft agreement.” 
See “Report of the Ad Hoc Committee on Restrictive Business Prac- 


tices to the Economic and Social Council,” U. N. Doc. E/2380, E/AC 
37/3, March 30, 1953, pp. 17-18 and Annex HL, p. 3. 
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tain through their own governmental processes; an international 
staff analyzes the information and submits a factual report; the 
representatives of the participating governments determine whether 
or not the facts justify a finding that there are the harmful effects 
specified in the agreement, and may also, at their discretion, make 
recommendations concerning the matter; and participating govern- 
ments are then obligated to take action, by their own governmental 
processes, to prevent such harmful effects. Provision is made for a 
final public report of the situation found and the remedial action 
taken. 


In the development of such a program, care must be taken to 
provide for effective cooperation, yet to maintain due respect for 
national sovereignty and for the many differences between coun- 
tries in economic conditions, laws, and governmental practices. The 
draft agreement seeks this objective by entrusting to the member 
states all direct relations with the business enterprises under their 
jurisdiction. Member states alone are to obtain facts and take 
remedial action. The international body is given no inquisitorial 
power and no authority other than to report and to recommend. 
To make this loose structure capable of effective action, there is 
provision that members will accept not only the broad obligation 
to prevent restrictive business practices that have harmful effects 
but also specific. obligations to obtain and furnish information, to 
consider carefully the findings and recommendations of the inter- 
national body, and to report fully the action they take or the 
reasons for inaction. Moreover, members are to undertake to carry 
out their basic obligations through all possible measures, by legis- 
lation or otherwise, in accord with their constitutions or systems 
of law and economic organization. In many countries, unlike the 
United States, the acceptance of such obligations would require 
substantial legislation to give the government adequate investiga- 
tory and remedial powers. Indeed, it is noteworthy that, after the 
drafting of similar provisions in the Havana charter, several Euro- 
pean countries adopted or began to develop drafts of domestic laws 
avowedly intended to enable these governments to carry out their 
obligations under the charter. An outstanding example is the Brit- 
ish Monopolies and Restrictive Practices Act, which became law 
in 1948. 


A major problem in the establishment of an international body 
such as has been proposed by the committee is the division of 
functions between governmental representatives and the interna- 
tional staff. Whereas the restrictive practices chapter of the Ha- 
vana charter did not explore this problem in detail, because the 
chapter was part of a much larger project, the committee’s draft 
agreement was necessarily concerned with it. The considerations 
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upon which the committee’s proposals were based were these: 
“(a) The factual materials needed as a basis for a sound 
conclusion on the question whether a restrictive business 
practice has harmful effects (within the meaning of the 
draft agreement) should be compiled and set out in a spirit 
of independence and impartiality by persons with experi- 
ence and knowledge of the issues; and advice by such per- 
sons might be useful at a later stage. 
“(b) The arrangements should reflect the fact that vital 
trading and economic interests of governments might be 
involved in the decisions of the agency and should there- 
fore include provision for adequate control by the repre- 
sentatives of governments.”¢ 
The committee recorded its belief that no country would be 


likely to regard the proposals as entirely satisfactory, but indicated 
that what had emerged from full discussions by representatives of 
ten countries with varied problems and interests might be indica- 
tive of the lines on which it is possible to resolve different national 
conceptions. 

A central substantive difficulty in the international treatment 
of restrictive business practices is the fact that the relative scope 
of public and private action varies from country to country. Activi- 
ties which are wholly private in one country may be publicly auth- 
orized or regulated in a second country and may be carried on by 
the government in a third country. Moreover, governmental ac- 
tivities are by no means always free from restrictive aspects. In the 
Havana charter, which dealt at length with governmental controls 
over trade, the effort to prevent restrictive business practices stood 
in a setting of efforts to prevent related governmental restrictions. 
In the committee’s draft proposals, however, business practices 
alone were under consideration. This limitation of scope necessarily 
raised question as to what should be done about business practices 
which were authorized by governments and as to what should be 
done about restrictions which were required or directly undertaken 
by governments. The committee concluded that the sovereign acts 
of governments, as distinguished from the conduct of public or 
private commercial enterprises, lay outside the scope of the draft 
agreement and could not, in any case, be effectively curbed by the 
procedures of investigation and report which were contemplated 
in the draft agreement. Where governments took full responsibility 
for restrictive acts, investigation of these acts by an international 
body, followed by formal findings, was not regarded as appropriate. 
Instead, the committee provided that the international body might, 
in such cases, bring to the attention of particular governments the 





26“Report of the Ad Hoc Committee on Restrictive Business Practices 
to the Economic and Social Council,” U. N. Doc. E/2380, E/AC 37/3, March 30, 
1953, p. 21. 
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bearing of their policies upon the operation of the agreement. Mem- 
bers of the committee also had in mind the fact that the relation 
of governmental policies to business practices would necessarily 
be considered in determining whether the work upon restrictive 
business practices should be placed in the United Nations, in the 
General Agreement on Tariffs and Trade, or elsewhere. 

The committee was also confronted with the probability that in 
certain cases a particular restrictive business practice might be 
simultaneously forbidden, tolerated, approved, and required in 
different countries. To exempt a practice from examination be- 
cause it was required by one country was felt to be excessive 
in view of the possibility that it might be condemned by most of 
the world. The committee envisaged varying situations, ranging 
from one in which a practice was required by a country which 
played no significant part in the relevant international trade to 
an opposite extreme in which the practice was required by coun- 
tries representing nearly all of the relevant trade. Accordingly, 
the committee included in the draft agreement a flexible provision 
to the effect that where a practice existed in more than one coun- 
try and was not specifically required in all countries in which it 
was found it might be investigated at the discretion of the inter- 
national body. 


In considering the status of practices that are approved but not 
required by governments, the committee was impressed by the 
many gradations of approval which might have to be considered 
if a special status were given to such practices. Furthermore, the 
committee envisaged the danger that if any such special status were 
created great pressure would be put upon weak governments to 
grant approval to the practices of powerful business enterprises. 
Accordingly, the committee agreed to recommend that no special 
status be given to approved practices as distinguished from prac- 
tices that were specifically required. It contemplated, however, that 
approval by governments and the reasons for such approval would 
be among the relevant facts which would normally be ascertained 
and evaluated in determining whether or not a given practice had 


harmful effects. 


The most substantial difference between the committee’s pro- 
posals and the policies of the American antitrust laws lies in the 
fact that the draft agreement condemns restrictive business prac- 
tices only where they are shown to have certain harmful effects. 
In this respect, the agreement follows the principle of the Havana 
charter and differs from the principle of the antitrust laws, which 
condemn conspiracies to restrain trade and monopolies because of 
their anticompetitive effect, without requiring an evaluation of the 
bearing of such arrangements upon ultimate social objectives. In 
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evident that few countries outside the United States were willing 
the negotiations which evolved the Havana charter, it had become 
to condemn business practices on the sole ground that they im- 
paired or destroyed competition. In countries with social-demo- 
cratic governments, the principle of competition was suspect al- 
though private monopoly was condemned. In various other coun- 
tries, particularly in Europe, there was a belief that particular 
cartels and monopolies might operate moderately in the public 
interest and that no presumption should be established against 
them in advance of an examination of the facts in each instance. 
The same attitudes were apparent in the debate in the Economic 
and Social Council in 1951 and in the deliberations of the ad hoc 
committee. Thus it was obvious that whereas governments might 
be able to agree that particular monopolistic arrangements were 
harmful and should be eliminated, they would not be able to agree 
in advance that a competitive standard should be established. Both 
in the development of the Havana charter and in the formulation of 
the committee’s report, the representatives of the United States 
accepted the test of harmful effect in the expectation that it would 
make possible a useful cooperative attack upon the worst monopoly 
practices and would afford to governments without experience in 
the investigation of monopolistic practices the basis for develop- 
ment of a public policy which might in time broaden the area of 
agreement and coordinated action. 


In the immediate future, the committee’s report will be con- 
sidered by the governments of the United Nations, including the 
United States Government. Presumably, it will be among the mat- 
ters brought before the committee recently established by the Presi- 
dent to evaluate foreign economic policy. Questions which will 
necessarily confront the committee are: 

1. Shall the United States continue its leadership in seeking to 
bring about the elimination of monopolistic practices in interna- 
tional trade and in overseas markets through multilateral and bi- 
lateral understandings with other governments? 


2. If so, does the committee’s report afford a useful basis for a 
beginning of multilateral action; and if the committee’s report 
should be found unacceptable, can an alternative be developed 
which affords equal or better chance that national policies designed 
to eliminate such practices will be reinforced by international co- 
operative action? 











Economic Issues in the Regulation 
Of Acquisitions and Mergers 
Inston R. Barnes* 


Tue Mercer Prosiem In 1914. 

Acquisitions and mergers were historically the nation’s first 
monopoly problem. The first wave of mergers in the 1880’s, many 
of which were conspicuously monopolistic in character, led in 1890 
to the enactment of the Sherman Antitrust Act. And the first anti- 
trust case to reach the Supreme Court, United States v. E. C. 
Knight Co.,! involved a series of mergers by which the American 
Sugar Refining Co. achieved a virtual monopoly. Despite failure 
in this case because of the Court’s narrow interpretation of the 
scope of congressional power under the Sherman Act, the govern- 
ment was more successful in subsequent antitrust suits, and the 
enforcement of the Sherman Act early established the key role of 
acquisitions and mergers when the result was a restraint of trade 
or the achievement of monopoly.” 


However, the Sherman Act, as applied by the courts, has been 
inadequate to prevent or to correct mergers which have gone far 
to change the competitive characteristics of many of our major in- 
dustries.* The ineffectiveness of the Sherman Act test in dealing 
with the problem of mergers is underscored by the conclusions . 
reached by Professor Handler in 1932:* 


*The author is Chief of the Division of Economic Evidence, Bureau of 
Industrial Economics, Federal Trade Commission. The views herein expressed 
are his own and not necessarily those of the Federal Trade Commission. “It 
is not possible to acknowledge indebtedness to all whose thinking, whether in 
formal opinions, in journal articles, or in personal discussions, has influenced 
the development of my own ideas. The thoughts herein expressed owe much 
to discussions with and memoranda prepared by members of the Division of 
Economic Evidence in the course of enforcement work arising under Section 
7. Special acknowledgment, however, is due to Dr. Betty Bock for critical 
suggestions as the paper evolved from preliminary draft to its present form.” 

1156 U.S. 1 (1895). 

2 Northern Securities Co. v. United States, 193 U.S. 197 (1904); Standard 
Oil of New Jersey v. United States, 221 U.S. 1 (1911), and United States v. 
American Tobacco Co., 221 U.S. 106 (1911); United States v. Union Pacific 
R. R. Co., 226 U.S. 61 (1912), and United States v. Southern Pacific Co., 259 
U.S. 214 (1922); Temple Iron Co. v. United States, 226 U. S. 324 (1912), and 
United States v. Lehigh Valley R. R. Co., 254 U.S. 255 (1920). “ 

3 United States v. Winslow, 227 U.S. 202 (1913); United States v. United > 
States Steel Corp., 251 U.S. 417 (1920); United States v. Columbia Steel Co. _ 
334 U. S. 495 (1948). = 

4 Handler, Industrial Mergers and the Anti-trust Laws, 32 Cou. L. Rev. 
179, 271 (1932). 
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“No one can read the cases or study the recent mergers 
without feeling that the chief effect of the federal anti- 
trust laws in this field has been the prevention of com- 
plete combination — the consolidation movement has not 
been otherwise repressed. The Sherman Law under the 
latest pronouncement of the Court has imposed no serious 
fetters upon the merger processes and an area large enough 
to satisfy the most optimistic of promoters — 64% accord- 
ing to the Harvester decision — has been left free of gov- 
ernmental restraint. The virtual disappearance or dilution 
of competition in a number of important industries has not 
been prevented.” 
{ The committee reports and congressional debates that preceded 
e enactment of the original Section 7, (originally designated Sec- 
tion 8) of the Clayton Act were focused principally upon the evil 
of the holding company as a monopoly device.® The holding of stock 
in one corporation by another corporation was said to be a device by 
\. which the “trust” was given corporate form.*® 


“Section 7 deals with what is commonly known as the 

‘holding company,’ which is a common and favorite method 

of promoting monopoly. ‘Holding company’ is a term, gen- 

erally understood to mean a company that holds the stock 

of another company or companies, but as we understand 

the term a ‘holding company’ is a company whose primary 

purpose is to hold stocks of other companies. It has usually 

issued its own shares in exchange for these stocks, and is 

a means of holding under one control the competing com- 

panies whose stocks it has thus acquired. As thus defined 

a ‘holding company’ is an abomination and in our judg- 

ment is a mere incorporated form of the old-fashioned 

trust.” 

In the light of subsequent interpretations of Section 7 of the 
Clayton Act, it is significiant that in the congressional debates re- 
ference was made to the possibility that a corporation might sell 
all of its assets to another corporation or that the corporation might 
go out of business or that its property might be acquired by an- 
other corporation. In addressing himself to this possibility, Senator 
Reed remarked that:7 

“When that is done, it means an increase of capital stock. 
It means that there is given to the world knowledge of the 
fact that the property and the business are thus controlled; 
whereas, under the method of stock ownership, there has 
been exercised in this country for years a secret control, 
and frequently monopoly is almost completely worked out 
through it.” 





5 See Report of the House Committee on the Judiciary, H. R. Rep. No. 627, 
63d Cong., 2d Sess. Pt. I, at 17; Pt. II, at 6; Pt. II at 7-8. 

6 Report of the Senate Committee on the Judiciary Sen. Rep. No. 698, 
63d Cong., 2d Sess., p. 13, (1914); see also at 47. 

751 Conc. Rec. 14457 (1914). 
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In continuing the debate, Senator Cummins pointed out® that hold- 
ing companies were also objectionable because the device permit- 
ted a small investment to control very large corporate enterprises: 

“There are many objections to holding companies, but 

the chief one has not yet been suggested. The chief one is 

that it permits a small amount of capital to control a very 

large business. Ten percent, 15 percent, of the capital of a 

corporation in a single hand, if the stock is widely distrib- 

uted, will control it; and if that corporation be permitted 

to buy another with equal capital it will control the addi- 

tional capital, and so on and on, until you have put in a 

single hand with a trifling amount of capital, as compared 

with all that is involved, the power to control the whole 

business, and that is what is going on in this country every 

day. We all know it. It has been testified here over and over 

again that 10 percent of the capital of a great corporation 

will control its management and its policy.” A 
The prohibition against the acquisition of the securities of one cor- , 
poration by another corporation engaged in commerce, as contained | 
in Section 7, as the Clayton Act was originally enacted, was not in- | 
tended simply to incorporate the Sherman Act prohibitions against 
restraints of trade and attempts at monopoly. The Clayton Act 
sought to establish a lesser and more immediate standard, prohibit- 
ing acquisitions where the effect “may be to substantially lessen 
competition between the corporation whose stock is so acquired and 
the corporation making the acquistion, or to restrain such com- 
merce in any section or community, or tend to create a monopoly , 
in any line of commerce.”® 

The principal evil foreseen was the elimination of competition 
between two companies engaged in the same line of commerce. 
Conceivably, if a more active enforcement of the original Section 
7 had not been foreclosed, the commission and the courts might 
ultimately have been brought to deal with acquisitions of a ver- 
tical character, where the evil was not the absorption of one com- 
petitor by another but the monopolization of a source of supply or 
the monopolistic control of market outlets a 

In Section 7, as in other provisions of the Clayton Act, the 
underlying purpose was to forestall the development of restraints | 
and monopolistic tendencies. Whereas the Sherman Act had proved 
its competence to deal with combinations which accomplished a re- 
straint of trade or a monopoly, the Clayton Act sought to prevent 
acquisitions and mergers which may have the effect of substantially 
lessening competition or of tending toward monopoly. 





Tue DEMISE OF THE ANTIMERGER LAW OF 1914. 
As enacted in 1914, Section 7 of the Clayton Act provided “that 


8 Id. at 14474. 
938 Srar. 731 (1914). 
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no corporation engaged in commerce shall acquire, directly or in- 
directly, the whole or any part of the stock or other share capital 
of another corporation engaged also in commerce, where the effect 
of such acquisition may be to substantially lessen competition be- 
tween the corporation whose stock is so acquired and the corpor- 
ation making the acquisition, or to restrain such commerce in any 
section or community, or tend to create monopoly in any line of 
commerce.”!° And the provision went on to inhibit the acquisition 
by a corporation (a holding company) of the stock of two or more 
corporations with the effect of lessening competition between them 
in interstate commerce. (The section exempted acquisitions of stock 
solely for investment purposes and specifically permitted the for- 
mation of subsidiary corporations to carry on the immediate lawful 
business of the parent company.) 

As applied to the realities of corporate acquisitions, the Su- 
preme Court in two lines of decision nullified the prohibitions of 
Section 7. Although concluding that the Federal Trade Commis- 
sion might prevent a corporation which was holding stock in a 
competing corporation in violation of Section 7 from using its il- 
legally held stock to accomplish the acquisition of the plant and 
property of its competitor,!! the Court at the same time ruled that 
the commission was without authority to require a corporation to 
divest itself of a competitor’s assets, even though acquired by means 
of the illegal holding of the securities of that competitor, if the ac- 
quisition of assets had preceded the commission’s complaint.!” Eight 
years later the Supreme Court was willing to permit a merger of 
two competing electrical equipment manufacturers, accomplished 
through a complex of holding company maneuvers, to be consum- 
mated after the commencement of a commission preceeding to 
compel the holding company to divest itself of the voting stock of 
one of two competing companies. 


A second line of decisions resulted in a significant weakening 
in the concept of what constituted competition between the ac- 
quiring and acquired company. A single set of facts led Mr. Justice 
Sutherland, who delivered the opinion of the Court, and the major- 
ity of the justices to conclude that the International Shoe Co. 





10 Ibid. 

11 F.T.C. v. Western Meat Co., 272 U.S. 554 (1926). 

12 Thatcher Mfg. Co. v. F.T.C.; Swift & Co. v. F.T.C., 272 U.S. 554 (1926). 
These imterpretations brought a dissent from Justice Brandeis, in which Chief 
Justice Taft and Justice Holmes and Stone joined. Even the single victory 
proved an empty one when the Western Meat Co., having failed in its attempts 
to divest itself of the stock, was permitted to buy the plant and property of 
its competitor to satisfy a debt contracted prior to the original action seeking 
divesture. 33 F.2d 824; 280 U.S. 235, dismissed 281 U.S. 771 (1930). 

13 Arrow-Hart & Hegeman Electric Co. v. F.T.C., 291 U.S. 587 (1934). 
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and the W. H. McElwain Co. were not significantly competitive, 
whereas Justices Stone, Holmes and Brandeis found that they 
were.'* Both companies manufactured men’s dress shoes and sold 
them in the same communities in the same States. That Interna- 
tional sold largely through dealers in small communities while 
McElwain sold principally through wholesalers and larger retailers 
in the larger cities was held to establish that the two products 
were not substantially competitive. 

The ultimate effect of these decisions was to encourage ac- 
quiring corporations to purchase the assets rather than the secur- 
ities of other companies. In practice, corporations were left free 
to acquire either securities or assets, knowing that, if challenged, 
it would be possible to use any stockholdings to accomplish a full 
merger and transfer of assets from the acquired company. Thus, 
Section 7 of the Clayton Act became an unenforceable law, wholly 
ineffective in coping with successive merger movements, particular- 
ly in the 1920’s and again after 1945. Beginning in 1927, the Fed- 
eral Trade Commission included among its recommendations for 
legislation proposals for the amendment of Section 7. In 1945 and 
in every Congress thereafter, amendatory legislation was intro- 
duced. Finally, the 81st Congress passed and on December 29, 1950, 
the President signed the Celler Act, amending Section 7. 


THE AMENDED SECTION 7 


As amended,’ Section 7 provides “That no corporation en- \" 
gaged in commerce shall acquire... the whole or any part of the 
stock or other share capital” or “the whole or any part of the assets 
of another corporation engaged also in commerce, where in any 
line of commerce in any section of the country, the effect of such 
acquisition may be substantially to lessen competition, or to tend 
to create a monopoly.” Section 7 is thus modified in two essential 
respects; it applies to acquisitions of assets as well as to acquisitions 
of securities, and it seeks to deal with all acquisitions of whatever 
description that have the unwanted effect of substantially lessen- yy 
ing competition. . 

~ Congressional committees had for many years expressed con- 
cern over the level of economic concentration, particularly as ac- 
complished through corporate mergers and acquisitions, and had 
been concerned with the inattectivenses of both the Sherman Act 
and the Clayton Act to halt the trend."In its report accompanying 
the Act, the Senate Judiciary Committee stated explicitly that 
“The purpose of the proposed bill,...is to limit future increases 
in the level of economic concentration resulting from corporate 





~14 International Shoe Co. v. F.T.C., 280 U.S. 291 (1930). 
1564 Srar. 1125 (1950), 15 U.S.C. § 18. 
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mergers and acquisitions” and “thereby aid in preserving small 
business as an important competitive factor in the American econ- 
omy.”’® 

The Senate Judiciary Committee was specific in announcing 
its purpose “to make this legislation extend to acquisitions which 
are not forbidden by the Sherman Act,”?? and the House Judiciary 
Committee affirmed the same point: '* 


“Acquisitions of stock or assets have a cumulative ef- 
fect and control of the market sufficient to constitute a vio- 
lation of the Sherman Act may be achieved not in a single 
acquisition but as the result of a series of acquisitions. The 
bill is intended to permit intervention in such a cumulative 
process when the effect of an acquisition may be a signifi- 
cant reduction in the vigor of competition, even though this 
effect may not be so far-reaching as to amount to a combi- 
nation in restraint of trade, create a monopoly, or consti- 
tute an attempt to monopolize. Such an effect may arise 
in various ways: such as elimination in whole or in ma- 
terial part of the competitive activity of an enterprise 
which has been a substantial factor in competition, increase 
in the relative size of the enterprise making the acquisition 
to such a point that its advantage over its competitors 
threatens to be decisive, undue reduction in the number 
of competing enterprises, or establishment of relationships 
between buyers and sellers which deprive their rivals of 
a fair opportunity to compete. 
“Under H.R. 2734, a merger or acquisition will be un- 
lawful if it may have the effect of either (a) substantially 
lessening competition or (b) tending to create a monopoly. 
These two tests of illegality are intended to be similar to 
those which the courts have applied in interpreting the 
same language as used in other sections of the Clayton 
Act. Thus, it would be unnecessary for the Government to 
speculate as to what is in the ‘back of the minds’ of those 
who promote a merger; or to prove that the acquiring firm 
had engaged in actions which are considered to be unethi- 
cal or predatory; or to show that as a result of a merger 
the acquiring firm had already obtained such a degree of 
control that it possessed the power to destroy or exclude 
competitors or fix prices.” 
Thus, the Congress sought to conform Section 7 to the underlying 
preventive purpose of the Clayton Act. 

The test of illegality under the amended Section 7 is no longer 
the lessening of competition between the corporate parties to the 
merger or acquisition. (The new Section 7 applies to all acquisitions 





16 Report of the Senate Committee on the Judiciary, Sen. Rep. No. 1775, 
8lst Cong., 2d. Sess. 3 (1950). 

17 Id. at 4. 

18 Report of the House Committee on the Judiciary, H. R. Rep. No. 1191, 
81st Cong., Ist Sess. 8 (1950). 
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which may have the effect of substantially lessening competition. 
The test of a substantial lessening of competition or of a tendency 
toward monopoly is not limited to those situations which are of 
nation-wide or industry-wide significance. The act forbids acqui- 
sitions which, “in any line of commerce in any section of the coun- 
try,” may effect a lessening of competition or set in motion a ten- 
dency toward monopoly) The Senate Judiciary Committee elabor- 
ated on the new significance of “in any line of commerce in any 
section of the country —” 

“To make clearer the intent to give the bill broad ap- 
plication ...its wording has been broadened in certain re- 
spects. Thus, the phrase ‘in any section of the country’ was 
made applicable to both the lessening of competition and 
the tendency to create a monopoly. As the bill originally 
stood, it applied only to the former. Hence, an acquisition 
is not to be interpreted merely in terms of either its effect 
upon competition or its tendency to create a monopoly ‘in 
the Nation as a whole.’ The act is to be violated if, as the 
result of an acquisition, there would be a substantial less- 
ening of competition or a tendency to create a monoply 
in any section of the country.”?® 
In supplying a similar explanation with respect to the phrase 

“in any line of commerce,” the Senate Judiciary Committee added 
that “It is intended that acquisitions which substantially lessen com- 
petition, as well as those which tend to create a monopoly, will be 
unlawful if they have the specified effect in any line of commerce, 
whether or not that line of commerce is a large part of the busi- 
ness of any of the corporations involved in the acquisition.””° 


This change in language was also believed by the Judiciary 
Committee to serve the further purpose of emphasizing that the 
Clayton Act tests were different from and lesser than those ap- 
plicable under the Sherman Act. In explaining this position, the 
committee stated: 7! 


“The Committee believes that the excessive sweep that 
has been given to Section 7 of the present Clayton Act 
[original act] by these two features of that section has been 
largely responsible for the tendency of the courts in cases 
under that Section to revert to the Sherman Act test. By 
eliminating the provisions of the existing section that ap- 
pear to reach situations of little economic significance, it 
is the purpose of this legislation to assure a broader con- 
struction of the more fundamental provisions that are re- 
tained than has been given in the past. The committee wish 
to make it clear that the bill is not intended to revert to 
the Sherman Act test. The intent here, as in other parts 


19 Report of the Senate Committee on the Judiciary, Sen. Rep. No. 1775, 
81st Cong., 2d Sess. 5 (1950). 

20 Ibid. 

21 Id. at 4-5. 
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of the Clayton Act, is to cope with monopolistic tendencies 
in their incipiency and well before they have attained such 
effects as would justify a Sherman Act proceeding.” 

And the Senate Report added: ** 


“These various additions and deletions — some streng- 
thening and others weakening the bill — are not conflict- 
ing in purpose and effect. They merely are different steps 
toward the same objective, namely that of framing a bill 
which, though dropping portions of the so-called Clayton 
Act test that have no economic significance, reaches far be- 
yond the Sherman Act.” 


The remainder of this paper is concerned with the problems 
arising in the economic analysis of acquisitions and mergers. It is 
not concerned with the legal adequacy of evidence or with the 
legality or illegality of specific acquisitions or categories of acqui- 
sitions. The examples selected are not facsimiles of actual acquisi- 
tions under study but are fabricated solely to illustrate the dis- 
cussion. 


ADMINISTRATIVE RESPONSIBILITIES UNDER SECTION 7 


The Federal Trade Commission, with the amendment of Sec- 
tion 7, is newly charged with responsibility for dissolving acquisi- 
tions or mergers which threaten a substantial lessening of compe- 
tition or exhibit a tendency toward monopoly, in regional as well 
as national markets, in specific lines of commerce as well as in 
larger industries. f 

A first step in the administration of Section 7 has been the 
establishment of a system of monitoring acquisitions and mergers. 
On the basis of announcements in the financial press and trade 
papers, the commission has listed mergers and acquisitions, both 
those contemplated and those accomplished. The monitoring oper- 
ation has resulted in the listing of from 50 to 90 transactions a 
month, a total of some 703 in 1951 and some 822 in 1952. 

The number of acquisitions recorded has raised the question 
whether a new wave of mergers has been stimulated by the en- 
actment of the amendment to the Clayton Act, whether trade and 
industry have been seeking to accomplish acquisitions before en- 
forcement machinery gets into high gear. No data are available that 
would indicate that this is so. A simple explanation appears to be 
that a more inclusive survey has resulted in identifying more acqui- 
sitions and that many acquisitions are now potentially subject to 
the Clayton Act which would not have come within the scope of 
the former statutory provisions. 

A second step involves a preliminary examination or screening 
of the recorded acquisitions. Those acquisitions which appear, on 
the basis of what is known of the industry, to involve no signifi- 





22 Id. at 5. 
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cant lessening of competition are eliminated from further consider- 
ation. The remaining acquisitions are segregated into two groups: 
those which appear to be of primary importance are immediately 
assigned for further investigation; the remainder are necessarily 
put aside for investigation as resources permit. 

The investigation begins with the preparation of letters of in- 
quiry to the parties to the merger or acquisition. This is preceded 
by a sufficient examination of the companies and of the industry 
to permit an identification of the areas where competition may be 
significantly affected. The letters of inquiry seek to develop what 
information the companies can supply relative to their positions in 
the industry and in the markets that appear to be competitively 
significant. 

Only rarely can the corporation’s reply reveal all the economic 
consequences of the transaction. Additional information on the 
structure and behavior of the industry, the extent and character 
of the markets affected, and the relation of the merging companies 
to these markets and to other competitors in the industry are es- 
sential to any final judgment. 

If office investigation indicates that the acquisition may pro- 
duce a substantial lessening of competition, a field investigation is 
recommended. An investigation focuses particularly on economic 
facts relating to a determination by the commission of the extent 
and character of the competitive consequences of the acquisition 
or merger; it is concerned more with industries and markets than 
with the parties to the acquisition and their conduct. If a complaint 
is issued, the Section 7 proceedings follow the usual course of 
cases before the commission. 

The Clayton Act makes no provision for advisory opinions re- 
specting the legality of proposed acquisitions in advance of the 
consummation of a transaction. Nevertheless, counsel for corpor- 
ations contemplating mergers have on numerous occasions sub- 
mitted their plans to the commission’s staff with a request for an 
informal expression of opinion. Such voluntary submissions are 
usually supplemented by replies to a letter of inquiry which the 
commission’s staff prepares in order to develop what additional 
information appears to be necessary. 

The commission’s staff is unable to give final answers to those 
who submit proposals for acquisitions. The staff can only say that on 
the basis of the available facts it would, or would not, recommend 
that an investigation be undertaken if the merger should be con- 
summated. 


The informal opinion of the commission’s staff has no binding 
effect upon the proponents of the proposed merger. In some in- 
stances a negative opinion by the commission’s staff results in a 
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dropping of the merger plan. In others the merger is consummated. 
Thus, when counsel for Pillsbury Mills, Inc., submitted its plan 
to acquire Ballard & Ballard Co., the commission’s staff advised 
that such an acquisition would raise serious questions regarding 
competitive consequences which would necessarily require a 
thorough investigation. Nevertheless, Pillsbury Mills acquired 
Ballard & Ballard Co.; after further investigation, the commission, 
on June 16, 1952, issued its complaint charging that the acquisition 
of Ballard & Ballard Co., and also of the Duff Division of Ameri- 
can Foods, Inc., constituted a violation of Section 7 of the Clayton 
Act. This became the first formal proceeding under the new law. 

EXAMINING THE COMPETITIVE CONSEQUENCES OF MERGERS 
1. The Orientation of the Statute. 
In its revision of Section 7 of the Clayton Act, the Congress 
' recognized the connection which has historically existed between 
acquisitions and mergers and the changing character of competi- 
tion in our national economy /Through the years, the growth of 
industry by acquisition had produced a twofold effect: there had 
been a loss of important competitors, both on an industry-wide 

basis and in terms of specific markets; and there had been a 
change in the character of competition as a larger percentage of 
production in industry after industry had come under the control 
of a few companies. 

J The broadly stated objectives of Section 7 recognize that com- 
petition is not static and that rigid rules cannot be established to 
define illegal acquisitions. The Act gives the commission two 
tests by which to judge illegal acquisitions and mergers: An ac- 
quisition or merger which may result in (1) a substantial lessen- 
ing of competition or (2) in a tendency toward monopoly. These 
tests are distinct, and an affirmative finding respecting one suffices 
to condemn the acquisition. A substantial lessening of competition 
may appear as the immediate consequence of the merger or it may 
result from a series bf developments the character of which cannot 
be precisely blueprinted in advance. However, a tendency toward 
monopoly would normally be expected to appear only as a long- 
run consequence, since few mergers would be attempted if mo- 
nopoly were the immediate and obvious outcome. ” 

2. The Prospective Character of Section 7 Judgments. 

The commission is directed to proceed against acquisitions 
where the effect may be to substantially lessen competition. 

The test is prospective. The commission is not required to 
prove the actual consequences of the acquisition but only the rea- 
sonable probability that a lessening of competition will result. In 
its discussion of the amendment, the Senate Judiciary Committee 
emphasized that reasonable probability rather than “mere possi- 
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bility” was intended to govern: “The words ‘may be’ appear in the 
bill in defining the effect on competition of the forbidden acquisi- 
tion. Acquisitions are forbidden only where in any line of commerce 
in any section of the country the effect ‘may be’ substantially to 
lessen competition or to tend to create a monopoly. 


“The words ‘may be’ have been in Section 7 of the Clayton 
Act since 1914. The concept of reasonable probability conveyed by 
these words is a necessary element in any statute which seeks to 
arrest restraints of trade in their incipiency and before they de- 
velop into full-fledged restraints violative of the Sherman Act. A 
requirement of certainty and actuality of injury to competition is 
incompatible with any effort to supplement the Sherman Act by 
reaching incipient restraints.”** 

The longer action is delayed in identifying and terminating 
acquisitions which violate the Clayton Act, the greater is the pos- 
sibility of irreparable damage to competitiony The commission may 
not await an examination of the actual consequences of a merger, 
which might involve years of waiting and investigation, for that 
course would remove all possibility of restoring competitive con- 
ditions comparable to those which prevailed before the merger. 
The statute, therefore, places upon the commission the necessity 
of adopting procedures which facilitate prompt findings respecting 
the prospective effects of an acquisition. 

3. Selection of Cases. 

In reviewing the acquisitions which have been recorded from 
the financial press, it is obvious that many, perhaps even most of 
them, have no critical economic consequences. As it first comes up 
for consideration, an acquisition record is accompanied by such 
information as is available in the financial manuals, supplemented 
by any additional facts recently reported in the financial press. Gen- 
eral background information about the industry and markets, to- 
gether with the conventional and skeletal facts which are known 
about the two companies, constitute the basis upon which an initial 
determination must be made whether the acquisition warrants pre- 
liminary investigation. 

Two years’ experience in examining recorded mergers have re- 


sulted in the development of certain rule-of-thumb questions, the | 
answers to which may convince the analyst that he knows enough | 


about the industry and the probable consequences of the merger 
to say that further investigation is unnecessary, or the questions 
may focus on particular unknowns that must be clarified before 
concluding that the matter warrants serious study or that it may 
safely be dismissed without further attention. 





23 Sen. Rep. No. 1775, 81st Cong., 2d Sess. 6 (1950). 
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The law itself, with its stated exemptions and exclusions, pro- 
vides the first grounds upon which some acquisitions may be dis- 
missed. Unincorporated businesses and corporations not engaged in 
interstate commerce are by definition excluded from the Act. The 
Act also provides exemption for acquisitions, presumably partial 
stock acquisitions, solely for investment, and it permits corpora- 
tions engaged in commerce to form subsidiaries and to acquire their 
stock for the purpose of carrying on “their immediate lawful busi- 
ness, or the natural or legitimate branches or extensions thereof, 
... when the effect of such formation is not to substantially lessen 
competition.” The Act also exempts from the prohibitions of Sec- 
tion 7 those transactions which are consummated pursuant to the 
authority of other regulatory agents — the Civil Aeronautics Board, 
Federal Communications Commission, Interstate Commerce Com- 
mission, Securities and Exchange Commission exercising juris- 
diction under Section 10 of the Public Utility Holding Company 
Act, the United States Maritime Administration or the Secretary 
of Agriculture. 


In examining other acquisitions, no one fact places a transaction 
beyond the need for scrutiny and similarly no one fact suffices to 
mark out a merger for study. In each instance the competitive 
structure and behavior of the industry are significant, as well as 
the characteristics of the companies which are being merged. 
Moreover, it matters little whether the merger takes the form of 
an acquisition of assets or of a purchase of securities; the same 
competitive problems arise and similar competitive consequences 
are to be expected. With these qualifications in mind, the questions 
which are presented by certain types of acquisitions may be con- 
sidered briefly. 

Plant acquisitions are an every-day occurrence. When one is 
reported, the first question concerns the use which has been made 
of the plant and what effect the disposal of the plant will have 
upon the future business of the selling corporation. Many small 
plant disposals involving facilities which are either unused or which 
are being sold as a consequence of a consolidation of operations or 
a relocation of the business can be dismissed as having no competi- 
tive significance. At the other extreme are the large transactions 
which in effect mean the acquisition of a going business or of a 
product-line or division of a business. In these instances the prob- 
lem presented is not properly speaking the acquisition of space but 
rather the acquisition of a business. 


Similarly varied situations are encountered when equipment 
acquisitions are examined. Many represent a chance to buy at bar- 
gain prices equipment which is going out of production, and a num- 
ber of these have been followed shortly by a second sale of the 
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same assets as the bargain proved to be less attractive. When an 
equipment acquisition assumes large proportions and becomes, in 
fact, the acquisition of an entire operation, it is no longer a routine 
transaction. 

Patent acquisitions reflect a varied industrial picture. Patent 
acquisitions or the acquisitions of rights under a patent frequently 
occur when a new product moves from the development to the pro- 
duction stage, particularly where the product is one whose mar- 
keting calls for large financing. In the past patent acquisitions have 
sometimes been used to effect a concentration in the control of an 
industry’s technology in the hands of a single interest. Consequent- 
ly, any purchase of a conspicious number of important patents 
requires that consideration be given to the possibility that the 
patent transfers may result in a regimentation of the industry, in 
a system of private controls which would be detrimental to the 
continuance of competition. . 

In recent years there have been many purchases and sales of 
loosely held assets, that is, production facilities which have been 
employed in a secondary business. A number of such transactions 
involve the disposal of side-lines or new productive operations de- 
veloped by large corporations, perhaps the outcome of research 
in areas of their primary interest. Such divestments, particularly 
to newly established corporations, may accomplish a healthy in- 
crease in the corporate population. Other transactions have involv- 
ed a withdrawal of corporations from wartime activities. Where the 
demand for the product has declined and the industry is adequately 
competitive, the transaction raises no public interest questions. On 
the other hand, where the disposal of the facility is to a leading 
corporation in an already highly concentrated industry, an in- 
quiry into the competitive consequences appears to be required. 


Many of the acquisitions recorded are small, both in dollar 
amount and in relation to the number of companies or the average 
size of a company in the industry in question. The merger of two 
small companies causes no concern when many companies serve 
the market. Similarly, where the optimum size for efficient oper- 
ation is larger than the merging firms, the transaction may be pro- 
motive of healthy competition. On the other hand, where the in- 
dustry is dominated by a few large companies, even small acquisi- 
tions may have to be examined to determine whether the cumu- 
lative effect of such acquisitions will lead to a substantial lessen- 
ing of competition. 

Where the acquired and acquiring companies are directly 
competitive, where they are of substantial size and where they 
are selling the same or similar products in the same markets, fur- 
ther inquiry is obviously indicated. How much of the common mar- 
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kets will the merged company occupy? Will the loss of one com- 
petitor mean a decline in the scope and vigor of competition? Will 
the hazards of competition be so increased for small firms and new 
competitors that the latter will be eliminated, even though they 
are capable of meeting competitive standards of efficiency in pro- 
duction and marketing? 

Where a substantial company is acquired by one of the larger 
firms in the industry, even though neither company ranks as a 
leader in its market, the competitive consequences of the loss of a 
significant competitor must be evaluated. What has happened to 
competition in this and similar industries as large companies have 
come to account for an increasing portion of production and sales? 
What has been the mortality experience of small firms, and how 
many new firms have successfully established themselves in the 
industry? What evidence is there of the ability of the medium and 
small firms to compete with the larger firms in the introduc- 
tion of new products, in the adoption of new technologies, and in 
reducing prices? 

Vertical acquisitions give rise to difficult and perplexing prob- 
lems even when the acquiring and acquired companies are in no 
way competitive. These acquisitions take many forms: a manu- 
facturer may act to assure a continuous supply of raw ma- 
terials; a producer of basic materials may integrate forward to un- 
dertake further manufacturing or processing; a manufacturer of 
final products may acquire distributors and seek to control the 
marketing of its own product. 


The economic questions that arise in analyzing the conse- 
quences of vertical acquisitions cannot be precisely delineated in 
advance. The critical questions normally relate to more than one 
market level. How significantly will the open-market supplies of 
the relevant products be reduced? How many users are dependent 
upon the market supply, and what alternatives are available to 
them if this market shrinks? What opportunities exist for the es- 
tablishment of new firms and an expansion in production to replace 
the market supply which has been absorbed by the acquisition? 
Will the integration create a market situation where nonintegrated 
producers are dependent upon competitors for raw materials or for 
the sale of their production? And if this last situation prevails, how 
important is the product in the costs of the nonintegrated competi- 
tors? 


In the preliminary examination of acquisitions and mergers, 


‘the importance of the competitive characteristics of the markets 


deserves emphasis. It is in changes in the structure and functioning 
of markets that the best evidence of competitive consequences 
must be sought. It may be many years before clinical studies will 
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lay the foundation for confident use of complex economic evi- 
dence — the number and size of the competing companies, the al- 
ternative choices available to buyers and sellers, the share of the 
market occupied by the acquiring company and its competitors, 
the opportunities for new firms to enter the industry, the competi- 
tive mores of industries and markets, et cetera — in forecasting the 
competitive consequences of mergers. New tools of economic anal- 
ysis can be forged only on the basis of case-by-case studies. 

4. Injuries to Competition. 

Three broad categories of injury to competition can be de- 
scribed. It is quite another matter to identify in particular situa- 
tions the precise injury to competition which is most important. 
Enough work has been done in a preliminary way to demonstrate 
that injury to competition may take novel forms, and from time 
to time field investigations focus attention on new and unfamiliar 
forms of injury. 

A lessening of competition or an injury to competition may be 
found on three levels in the economy. First, there is the possibility 
that an acquisition or merger will work injury to individual firms, 
either competitors or actual or potential suppliers or buyers. Evi- 
dence of such injury normally depends upon the testimony of in- 


dividual complainants. This is technically the easiest type of com- — 


petitive injury to find if witnesses are available. It is also a type 
of injury as to which‘conclusions must be drawn with great care, 
since what injures one competitor may appear as more effective 
competition by another competitor. 

The second order of injury to competition relates to a deteriora- 
tion in competitive markets through some such development as 
reduction in the number of sellers or buyers, a diversion of supplies 
from competitive markets, the erection of barriers against the entry 
of new firms, or the removal of a crucial competitor. A demonstra- 
tion of this type of injury requires a careful analysis of present 
and prospective markets. It requires that the tribunal, commission 
or court, be presented with fully developed facts and carefully 
wrought reasoning to understand the nature of the injury to the 
competitive market. It is a costly and time-consuming case to de- 
velop, but it presents a significant appraisal of competitive condi- 
tions. 


A third type of injury to competition arises from a deteriora- 
tion in the competitive tone of the economy. This results from a 
change in the character of the incentives which guide corporate 
managements, and may be the consequence of one company be- 
coming a dominant power in the industry or of control being con- 
centrated in the hands of a small number of leaders. This type of 
weakening in the competitive economy has long been recognized 
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and much debated, involving such familiar problems as the reluc- 
tance of new capital to enter these fields, difficulties in promoting 
industrial research, undue caution in introducing new technologies, 
a disposition to follow live-and-let-live policies in relations with 
strong competitors. The problem is extremely complex because 
these are matters which properly lie within the discretion of cor- 
porate management. As has been observed, one cannot compel 
competition; one can only endeavor to create or sustain an environ- 
ment in which competition becomes the normal code of business be- 
havior. Acquisitions and mergers which do not work immediate in- 
jury to competitors or to market structures may nevertheless by a 
process of geological erosion change the basic attitudes of corporate 
management and weaken the competitive tone of the economy. 


RECURRING PROBLEMS IN THE 
EXAMINATION OF MERGERS 


Competition is the foundation of the free enterprise economy, 
yet its anatomy is little understood either by business men who 
practice it or by administrators who seek to enforce it. Competition 
is fundamentally a complex of production and marketing practices 
which arises and is self-sustaining in industries and markets which 
are so organized as to compel independent decisions by individual 
business units. Business rivalry survives but effective competition 
is gone in industries or markets where decisions on production, 
price and sales are made collectively or with a foreknowledge of 
the conduct which other business rivals will pursue. 


Competition is the keystone of government policy toward 
business and industry because competition is believed to promote 
an efficient and impersonal direction of economic activity which is 
responsive both to the opportunities to produce and to the needs 
of consumers for products. Competition has the high public office 
of assuring efficiency and economy in industry. Efficient competi- 
tors are presumably rewarded with enlarged opportunities, while 
inefficient competitors are eliminated and the resources which 
they have employed are released for more competent producers. 
At each stage from raw material to finished product, free markets 
test the efficiency of competing producers or distributors, reward- 
ing the competent with larger profits and expanding their oppor- 
tunities while penalizing the inefficient with losses. 

The incidence of competition varies from industry to industry 
and from one phase of the business cycle to another. Whether 
competition focuses on price, on product improvement or differ- 
entiation, on greater efficiencies, on sales efforts, on combinations 
and illegal agreements, is in significant degree a function of the 
organization of the industry. Consumers, workers, and investors 
all benefit when competition impels producers to seek reductions 
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in costs, improvements in products, a better organization of pro- 
duction, and the development of improved technologies, for in such 
progress lies the basis for sustaining and improving the standard 
of living. 

Analysis of probable competitive effects of an acquisition be- 
gins with the competitive pattern of the industry as a whole and 
of its markets, particularly in the period preceding the acquisition. 
From such facts and from information about the specific merger 
or acquisition, an estimate must be made of what changes in the 
character of competition in the industry and markets will follow 
from the transaction. 


The underlying purpose of Section 7 to prevent acquisitions 
from producing a substantial lessening of competition requires that 
the question — what is a competitive industry? — be asked. No easy 
answer may be expected, for no simple calculus of easily calculated 
magnitudes will yield a definitive solution. The answer must come 
as a result of a fully informed judgment which will command assent 
only if the economic facts and their analysis are explicitly set forth. 
In the world of business, decision can never await a marshalling 
of all the facts, and when government operates on the affairs of 
business, it cannot be asked to do the impossible. In the regulation 
of corporate acquisitions and mergers, governmental decisions must 
come promptly and explicitly. Decision must be preceded by asking 
the relevant questions and weighing the obtainable facts, but when 
this has been done, justice to business and the public requires that 
judgment be prompt, that it not be postponed in striving for per- 
fection in the collection of data. 

1. The Identification and Evaluation of the 
Competitive Consequences of Mergers. 

The most perplexing problems in the administration of Section 
7 relate to the economic evidence on the basis of which to establish 
whether a substantial lessening of competition or a tendency toward 
monopoly must be anticipated as a result of an acquisition or 
merger. 

Competition cannot be measured directly, and hence, no single 
standard suffices to weigh the economic effects of all acquisitions 
or even of a single acquisition. Competitive practices differ in dif- 
ferent industries, and moreover, the significance of the same com- 
petitive activities varies from one industry to another and even 
from one competitor to another within an industry. Consequently, 
what an informed judgment requires in one case may carry little 
persuasion in another. 

a. Industries and Markets 

The basic economic facts respecting an acquisition relate to the 

definition and competitive character of the market or markets in 
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which the companies operate. Information secured from the parties 
to the acquisition will identify these markets. The companies may 
also supply facts which are relevant with respect to changes in their 
positions in the several markets in which they buy and sell, but 
they will seldom be able to supply all of the essential facts about 
these markets. Yet the particular significance of these changes 
must be judged in terms of the overall characteristics of the ap- 
propriate markets. 


In some cases even the identification of the relevant markets 
may present difficulties. If a paper manufacturer acquires a pulp 
company, will the competitive effects be confined to the market 
for pulp, or will they also appear in the market for paper products? 
And if competition in the manufacture of paper is affected, what 
will be the range of paper products which must be studied to de- 
termine the economic consequences? Even the identification of 
geographic markets may be difficult, for changes in production in 
one market area may lead to shortages or surpluses in other mar- 
ket areas. 


What market areas are affected when two regional companies, 
meeting only on the periphery of their territories, or perhaps not 
selling in direct competition at all, are brought under common 
management? If a bakery operating along the Atlantic seaboard 
combines with one operating throughout the Middle West, are 
there no competitive effects, or are the competitive effects to be 
sought in the whole area served by the new company? If a dairy 
company which is strong north of the Mason-Dixon Line combines 
with one which is a leader in the Southeast, is there a substantial 
lessening of competition, and if so, is it confined to the loss of po- 
tential competition that might come from one invading the other’s 
territory, or is there a change in competition identified with bring- 
ing a larger portion of the industry under the management of 
regional or national companies? 


What markets are influenced when a company which has been 
manufacturing one line of chemicals or pharmaceuticals acquires 
another company that has been manufacturing a different line? 
May the conclusion be that there are no competitive effects or shall 
an examination be made of the consequences for short-line com- 
panies of additional competition from long-line companies? And 
how do long-line companies conduct competition with other long- 
line companies, as contrasted with the way in which they behave 
toward short-line companies? In the process of lengthening their 
line, companies may choose to establish new subsidiaries or they 
may seek to acquire operating units; are the competitive effects 
the same? 
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b. Immediate and Long-Term Consequences. 

Every substantial acquisition produces not one but several com- 
petitive consequences. Every acquisition, save the one that elim- 
inates the last competitor from the market, may increase competi- 
tive pressures for some firms, even though the ultimate effect is 
to move the industry along the road toward a limitation of com- 
petition. Virtually every acquiring company can point to some way 
in which competition will be increased. Acquiring its own source 
of raw materials may enable it to maintain production and sales 
in a period of shortage. The addition of a new product-line may 
enable the large distributor to infuse more competitive vigor into 
the marketing of the acquired product-line. Diversification, by sup- 
porting the firm during seasonal loss, may make it a stronger com- 
petitor with both the old and the new product-lines. As long as 
there is one larger firm in the industry, the acquisition of new 
capacity by other firms may be alleged to create stronger com- 
petition for the dominant company. If a company is the largest 
in its industry, it may argue that acquiring a regional company 
will enable it to enhance competition in markets which have not 
heretofore known its products. If the two companies are directly 
competitive, it may be argued that the larger firm will be able to 
operate and sell with greater economy and that it will have to do 
so because of competition from the remaining firms in the industry. 

Similarly, any firm which is unable to meet the competition of 
a larger rival, which finds its markets invaded, its sources of raw 
materials cut off, its sales diminishing, may argue that the acquisi- 
tion has resulted, or will result, in a substantial lessening of com- 
petition. 


Any appraisal of competitive consequences must look beyond 
the effects upon individual firms of the changes in competitive 
markets. Very often the acquisitions which carry the greatest men- 
ace to the survival of healthful competition may initially produce a 
flare-up of competitive activity which may be interpreted as en- 
hancing competition. And conversely, the large acquisition which 
arouses no apprehension among competitors or customers or sup- 
pliers may seal the doom of a competition which is already so 
atrophied that no one sees any hope of its being preserved. 

To predict the immediate results of an acquisition calls for a 
measure of prophecy. To arrive at a final evaluation of ultimate 
consequences requires an informed judgment that, with the aid of 
past experience and present facts, sees beyond the years. 


c. Tests of Competitive Consequences. 
The economic effects of mergers and acquisitions on competi- 
tive markets must be examined qualitatively and quantitatively. 
The qualitative question is whether, and in what respects, the ac- 
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quisition or merger results in a lessening of competition. The quan- 
titative question relates to the substantiality of the competitive 
effects and their measurement. 

No two acquisitions raise precisely the same competitive ques- 
tions. Indeed, it is unsafe to use the same economic analysis for 
the same industry in examining successive mergers, for acquisi- 
tions, like time, bring changes to industries and markets. 

Much of the public discussion with respect to mergers has been 
addressed consciously or unconsciously to mergers between direct 
competitors. At one extreme there would be little difficulty in con- 
cluding that the merger of two local gas stations could have little 
continuing effect upon competitive markets. The buyer of gasoline 
enjoys a choice of sources by reason of his own mobility. But even 
if this were not so, the merger would not cause great concern, 
since it is easy for new gas stations to enter the field. 

Similarly, one would have little difficulty in concluding that 
a merger of two large petroleum companies competing for the same 
markets could have serious competitive consequences, not only 
for consumers of gasoline but also for operators of filling stations. 
Between these two extremes lies a variety of market situations 
where the number of competitors, their relative size, the facility 
with which consumers shift from one seller to another, and the 
ease with which new competitors may enter the market are all 
material factors in interpreting the competitive consequences. 

Where competing firms merge, one of the questions is what 
share of the market did each occupy and what share of the mar- 
ket will the new firm possess. The question is, of course, un- 
answerable in that form, unless it is possible to measure the total 
market, which cannot always be done. The absence of specific 
data does not relieve the commission of responsibility to arrive at 
a judgment regarding the competitive consequences of a merger. 
Nor does the impracticability of securing the best measures of com- 
petitive effects render legal a merger which results in a substan- 
tial lessening of competition. 


Assuming, however, that it is possible to arrive at satisfactory 
measures of market shares, what significance attaches to these 
figures? What is more important, that two merging companies each 
account for X percent of a common market, or that these two are 
the smallest among twelve, or conversely, the largest among twen- 
ty-five competitors? If one of the largest in the market acquires 
one among the second group, what is more significant — the in- 
crease in the size of the larger firm or the disappearance from the 
market of an effective competitor? 

The answer to these questions lies in the competitive structure 
of the market and in the nature of the competitive practices which 
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prevail. No mechanical application of yardsticks can conceivably 
yield a solution. Yet with an analysis of the salient market char- 
acteristics and of the relation of the merging companies to that 
market, an informed judgment, resting on experience with com- 
petitive practices in many industries, becomes possible. 

What are the significant market shares when the acquisition 
is not of a competing firm? Where the acquisition takes the form of 
vertical integration, the inquiry must be addressed to the adequacy 
of the remaining market supply in relation to the market demand. 
Where the vertical integration carries forward into fabrication, 
the analysis must focus on the probabilities of squeezes with re- 
spect to nonintegrated fabricators who are dependent upon the in- 
tegrated company, of denial of supply, of inducing other large pro- 
ducers to integrate forward until ultimately the nonintegrated 
fabricators are eliminated. Similar considerations arise when the 
integration is carried another step to the control of the outlets 
through which the products reach their ultimate markets. In any 
analysis of vertical acquisitions it may not be assumed that the 
competitive effects are confined to the market in which the acquired 
company has sold. 


Acquisitions that involve diversification, a lengthening of the 
product-line or an entry into new markets will hardly be illuminat- 
ed, and will certainly not be resolved, in terms of any simple sta- 
tistical approach. Although such an acquisition normally leads to 
no reduction in the number of sellers, it does involve a reorienta- 
tion in market strategy which may increase or diminish the induce- 
ments to vigorous competition. 

The competitive effects of an acquisition may mature slowly, 
and these delayed effects may be of more moment than those which 
appear early. Whether competitors will have an opportunity to con- 
tinue to do business profitably, whether small firms will find the 
way to growth and expansion foreclosed, whether new firms will 
be able to enter the industry without undue handicaps, whether 
new capital will find the industry an attractive investment, whether 
open-market supplies of raw materials and semi-finished products 
will remain adequate to the demand — these matters may be of 
greater significance than the immediate consequences of the ex- 
panded business to the acquiring firm. 

No one theory will fit all acquisition cases. Both in terms 
of economic analysis and in terms of final judgments, each case 
must be approached individually and the available evidence must 
be assayed in the light of the economic characteristics of the mar- 
kets affected. Moreover, the nature of the product, whether a neces- 
sity or a convenience item, and the availability of substitutes may 
require a more circumscribed, or a broader, definition of the mar- 
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ket. One merger may confront one group of industrial users with 
the problem of adapting their process to changes in the availability 
of materials; another merger may confront other industrial users 
having no alternate source of supply with an insoluble dilemma. 
The number of buyers, their relative strength, and the alternatives 
open to them must all be scrutinized. 


Just as proponents of a merger may seek to define the market 
in terms which are most favorable to their view of the case, so it 
may be expected that they will show a preference for the economic 
tests which minimize the competitive consequences of their action. 
Any temptation to accept a single test of competitive consequences 
should be resisted, at least until fuller experience with a large 
array of cases has provided some clear indications as to their sig- 
nificance. The appealing argument that a single test would pro- 
vide greater certainty in judging which mergers are legal is basical- 
ly misleading, for each industry and each market situation will 
give differing economic significance to the same test. 


During the developmental stage of the new merger law, there 
will be a tendency to multiply evidence by developing additional 
tests of competitive consequences. This experimental, case-by-case 
approach to measures of competitive consequences affords the best 
hope of determining the usefulness of economic data in assaying the 
competitive results of mergers. As the several tests are placed on 
trial before the commission and courts, experience will demon- 
strate that some have greater reliability than others, and that in 
particular circumstances, tests which closely duplicate one an- 
other may safely be omitted. 

In summary, every substantial acquisition has some competi- 
tive effects, even though present methods of economic analysis 
may be inadequate to identify and measure them. Every such ac- 
quisition and merger may, indeed almost inevitably will, adversely 
affect some competitors, and where these competitors have been 
sheltered from vigorous competition, the disturbance created may 
appear to be serious. It is always necessary to distinguish between 
a substantial lessening of competition which weakens the competi- 
tive structure or behavior of markets and industries and an in- 
vigorated competition which may worsen the market position of 
particular competitors. 

The structure of the markets affected is the beginning of any 
analysis of competitive consequences. It involves such consider- 
ations as the number of competitors, their relative equality or in- 
equality in economic strength, the degree to which different com- 
petitors are self-sufficient with respect to sources of supply and 
outlets. The competitive characteristics of markets may be ex- 
amined in terms of the realities of price competition, the flexibility 
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or rigidity of producers’ dependence upon particular resources, the 
responsiveness of production to changes in demand, the continuity 
of technological progress, the ease with which new competitors may 
enter the industry, the availability of new capital for expansion, 
the extent to which companies purchase supplies and dispose of 
products in free and open markets, or contrariwise, the extent to 
which they depend upon companies which are also their competi- 
tors for either raw materials or outlets. On the basis of such anal- 
yses, with explicit evaluations of the different categories of evi- 
dence, the final judgment of the competitive consequences of 
mergers must rest. 


2 Categories of Evidence 


There are many different categories of evidence in terms of 
which the competitive consequences of an acquisition may be ex- 
amined: the opinions of those familiar with the conduct of the 
industry, the characteristics of competition in the past or a fore- 
cast of competition to be expected, the prospective changes induced 
by the acquisition or the actual competitive characteristics of the 
market following the acquisition, the types of competitive behavior 
characteristic of the industry, and statistical evidence with respect 
to production, sales, prices and the like — all may be advanced as 
evidence on the basis of which a decision should rest. 


Opinion evidence as to the ultimate competitive effects fur- 
nishes a weak basis for judging the consequences of an acquisition 
or merger. The disabilities of opinion evidence arise partly from 
the limited competence of witnesses, partly from unconscious ele- 
ments of bias arising from their relationship to the market, and 
partly from the unavailability of basic factual data. 


Few witnesses may be expected to have the breadth of com- 
petence which would enable them to recognize and weigh the 
complex factors which determine the trend of competitive develop- 
ment in an industry. Equally experienced observers differ in their 
judgments of the competitive nature of the industry and of the 
competitive effects of changes therein. Witnesses identified with 
individual companies will not, as a rule, have access to sufficient 
information concerning other companies to give validity to their 
analyses. And too often witnesses identified with the industry will 
have their appraisals colored by their own experience, and per- 
haps even by their estimates of the commission’s success in dealing 
with the problem under investigation. Finally, industry witnesses 
are likely to associate injury to individual companies with injury 
to markets, losing sight of the commission’s responsibility to pre- 
serve vigorous competition and of the inevitable problems which 
competition creates for individual companies. 
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Opinion evidence, however, has its uses. It may be sought re- 
specting specific decisions by individual business firms on such 
matters as expansion in capacity, changes in the character of the 
product or in the volume of production, entry into new markets 
or withdrawal from old markets, and changes in technology, to 
mention a few specific examples. Competent opinions with respect 
to specific conduct by identified business units, when supported by 
an explanation of the facts supporting the opinions and the con- 
siderations directing the decision, may provide significant evidence 
respecting competitive changes in markets or industries. 


Facts respecting the organization and the conduct of an in- 
dustry are to be preferred to predictions as to broad competitive 
developments. A factual analysis of the organization and conduct 
of an industry, of the structure and behavior of competitive mar- 
kets, provides a basis for evaluating changes in the industry’s or- 
ganization and market structure. The objective of economic anal- 
ysis should be to present the salient characteristics of industries 
and markets explicitly, in terms of identifiable elements which re- 
main unchanged or which may be subjected to specific changes in 
consequence of the merger. 


Evidence of actual consequences arising from an acquisition 
or merger may be offered either to support the complaint or to 
rebut the allegation of competitive injury. If evidence of actual 
injury to competition becomes available, this evidence may ap- 
propriately be cited. But the absence of evidence of actual injury 
to competition may not be taken as indicative that the merger is 
without injurious results. Counsel for acquiring companies have 
shown sharp concern to learn whether the commission has received 
complaints arising from such transactions and there has been evi- 
dence of special care to preserve existing sources of supply, to 
create favorable markets for those selling raw materials, to supply 
jobbers and dealers, to avoid price increases, and the like, in con- 
nection with mergers being investigated. Finally, the commission 
cannot be required to await evidence of actual competitive conse- 
quences, since this might delay a decision until all possibility of re- 
storing competitive conditions has disappeared. 


The character of the available statistical evidence deserves 
particular attention. It has been argued, for example, that evidence 
respecting market shares is an indispensable test of the legality or 
illegality of the acquisition. Undue deference to statistical evidence, 
and specifically to evidence of market shares, could undermine the 
enforcement of Section 7. Much of the factual evidence respecting 
the organization of industry and markets takes the form of sta- 
tistics of production, shipments, sales and the like, but these figures, 
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divorced from an analysis of the industry and market to which they 
apply, have little meaning. 


Two problems always arise in considering the availability of 
evidence. First, many companies regard statistics of operations as 
confidential and are opposed to furnishing them lest their competi- 
tive position be prejudiced. A second difficulty relates to the degree 
of reliability or certainty which attaches to economic evidence. If 
full returns from all units are not available, there is inevitably a 
lower degree of certainty than customarily attaches to other types 
of evidence, as for example, the documentary evidence often in- 
troduced in conspiracy and monopoly cases. But these shortcom- 
ings do not preclude the use of such data when properly supported 
by other economic analyses. 


The most difficult problem in preparing Section 7 cases is the 
transition from general economic considerations to specific evi- 
dentiary facts. Two distinct steps are involved: first, the general 
questions must be translated into specific questions with respect 
to which economic facts may be collected, and secondly, the eco- 
nomic facts to answer the specific questions must be available. 


The first step, the transition from general to specific questions, 
may be illustrated with an example. A number of writers have 
urged that the behavior of the industry should be an important 
element in judging whether an industry is competitive. The pro- 
gressiveness of the industry, the introduction of new products, the 
improvement of old products, the development of new technologies 
and other similar factors have been cited as indicative of active 
competition in an industry. However, specific objective tests have 
not been developed to evaluate these factors and perhaps cannot 
be devised. It may be possible to point to new products which have 
been introduced, to improvements in old products, to new tech- 
nologies that have been adopted by the industry; this is quite dif- 
ferent from establishing that there might not have been a greater 
rate of progress had the industry been more competitive than it 
in fact was. Moreover, these behavior elements are matters for 
managerial judgment and the fact that one management may judge 
the time inappropriate for the introduction of new technology is 
not proof that another management under greater competitive 
pressure might not have risked the introduction and developed it 
effectively. Even such seemingly objective economic facts as the 
relationship between prices and costs are hardly reliable evidence, 
considered alone, for the proposition that an industry is competi- 
tive; American industry abounds with examples of the expansion 
in markets that has occurred with price reductions, demonstrating 
that cost-price relationships are not static in a competitive industry. 
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The second step relates to the compilation of economic facts 
by which specific questions may be answered. In many instances 
the essential facts respecting the operations of the acquiring and ac- 
quired companies are available to the commission’s staff; in some 
instances even the commission’s subpoena power may be ineffec- 
tive to secure facts which are alleged not to be in existence. In yet 
other cases the raw facts from which market analyses must be de- 
rived may be available in the form of undifferentiated invoice 
data, but the processing of such raw data may involve such an ex- 
tensive operation as to make reliance thereon unduly costly. Where 
the necessary facts relate to other companies in the industry, the 
problem of access to information becomes more difficult, involving 
possible questions of confidentiality as well as the reasonableness 
of the burden which may be thrown upon companies which are not 
parties to the merger. 


3. Company Data and Industry and Market Figures 


There may be some cases where a determination of the per- 
centage of the market occupied by a particular seller or by a group 
of sellers may appear to supply an obvious answer to questions of 
competitive effect. Some discussions of mergers and their competi- 
tive consequences have proceeded almost wholly in terms of such 
statistics, perhaps even to the extent of implying that from these 
statistics may be derived valid conclusions with respect to a whole 
range of industry and market characteristics. An examination of 
the availability and the validity of this class of statistical evidence 
is therefore appropriate. 


The key to this use of specific company data lies in the avail- 
ability of universe figures for the markets or industries which are 
being studied. Yet such universe figures are available only in 
special circumstances and only for certain markets. Where such 
over-all figures are not readily available, an attempt to develop 
them for the specific purposes of a Section 7 case might mean ac- 
cepting a delay in the final decision which would foreclose any pos- 
sibility of remedial action before the competitive markets sustained 
irreparable damage. One must start therefore with a realization 
that there are many instances where one may not speak with 
certitude respecting the total size of an industry and even more 
where certitude cannot be attained with respect to the total size 
of a market. 


The census reports offer only limited help in arriving at uni- 
verse figures. Census reports are available only for specific years 
and only on a basis of geographic units which do not normally co- 
incide with economic markets. Moreover, the products and indus- 
tries with respect to which census presents its data are frequently 
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more inclusive than the product or industry category which is 
relevant for a particular case, or conversely the product may be 
scattered through several census categories. And if there are few- 
er than four companies reporting, the non-disclosure rule will cause 
census to suppress the figure, and these are the cases where our 
need is most urgent. 

Similar, though lesser, difficulties are encountered with respect 
to industries and products for which information is gathered by the 
Bureau of Mines and the Tariff Commission. It is only for a few 
products which are subject to regulation or taxation that statistics 
are available in significant detail. It is possible for such products as 
beverage alcohol, cigarettes, automobiles, and a few more, to secure 
quantitatively accurate universes. 

Some trade associations have sought to develop information 
with respect to capacity, production and sales and where their 
membership includes all, or a substantial proportion, of the indus- 
try, they may have fairly reliable figures. Yet figures from trade as- 
sociation sources are seldom subject to verification by examining 
the sources from which the data are compiled, and hence, even if 
available, would be subject to some infirmities. 

There are also industry and market surveys conducted by 
commercial organizations to guide manufacturers and sellers in 
planning advertising budgets and production schedules. These fig- 
ures are used as a basis for managerial decisions, often involving 
large expenditures, both ‘for sales promotion and for capital in- 
vestment. But again these figures are seldom verifiable by examin- 
ation of the sources from which the figures are derived. 

Various other measures have been proposed for evaluating the 
size or the market position of companies — sales, assets, profits, 
shipments, purchases, receipts, capacity, payroll, or raw material 
consumption. Such figures are, however, subject to all of the basic 
difficulties inherent in measurements of market shares as well as 
some additional individual defects. While a statistic of this kind 
may, where uniformly available for a wide range of companies, 
give some indication of certain charactistics of the company, it can 
rarely, if ever, be sufficient to determine competitive consequences. 

Precise figures with respect to the percentage share of the mar- 
ket held by the acquiring and the acquired companies are neither 
essential in all cases to a judgment as to the competitive effects of 
a merger, nor when available, are they likely to be sufficient alone 
to support a conclusion as to competitive consequences. 

The percentage share of the market which is held by an indi- 
vidual company, considered without other evidence, could be con- 
clusive only when the percentage is so high as to be indicative 
of monopoly. In other circumstances to rely solely on figures which 
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are indicative of the share of the market is to assume that there is 
a direct correlation between size and competitive behavior, be- 
tween size and a substantial lessening of competition. Within the 
range of magnitudes encountered in most industries, this one-to- 
one relationship has not been established. 

In the early and experimental stage in the regulation of mergers 
and acquisitions, the basic economic problems are beginning to 
come into focus. As yet, no case has been adjudicated on the merits, 
and only one private suit involving the amended Section 7 has 
reached the courts. Not only are the tests of illegality so far unaf- 
firmed by legal authority but even the questions in terms of which 
the basic issues are to be framed are still being formulated. Sec- 
tion 7 has introduced a new dimension into management’s plan- 
ning for corporate expansion, but many of the questions as to what 
that dimension means in practice must await the test of enforce- 
ment and adjudication. 











Special Verdicts in Ohio 
by Jack R. Atton* 


The history of the special verdict in English and early Ameri- 
can law has been adequately discussed in other articles and will not 
be considered here.! We are concerned with the present practice in 
Ohio, and the law as it now exists on the subject. 

At the outset a distinction should be drawn between the special 
verdict and the interrogatory. Much of the difficulty in the use and 
evaluation of special verdicts arises from a failure to maintain this 
distinction. “A special verdict is one by which the jury finds facts 
only as established by the evidence; and it must so present such 
facts, but not the evidence to prove them, that nothing remains for 
the Court but to draw from the facts found conclusions of law.’ 
Such a verdict is mandatory when requested by either party.* The 
statute on the interrogatory reads as follows: “When either party 
requests it, the Court shall instruct the Jurors, if they render a 
general verdict, specially to find upon particular questions of fact, 
to be stated in writing, and shall direct a written finding there- 
on....”* Both procedures require facts to be found. The basic differ- 
ence is that the special interrogatory is used to test a general ver- 
dict, while a special verdict is the entire verdict of the jury. 


Tue REQUEST, AND DRAFTING THE Forms. 


While the earlier cases required a prescribed form to be used 
in requesting a special verdict,® the present practice does not re- 
quire any such formality. Likewise there is no definite time 
at which the request must be made. It may even be made after 
special charges to the jury have been given.’ However, it seems 
obvious that it should be made before the arguments begin since 
comments on questions of law would otherwise undoubtedly be 
made by counsel and would be improper. There is no requirement 
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that opposing counsel or the court be notified in advance of the re- 
quest. However, propriety may require that counsel apprise the 
court so that the court’s time will not be wasted preparing a gen- 
eral charge. As will be seen later, the charge is considerably short- 
ened in the special verdict case. It may also be wise to advise op- 
posing counsel sufficiently in advance of the request in order to 
allow a form to be prepared, since if this is not done the court will 
undoubtedly recess to allow time for preparations. 


There is no requirement that written forms be presented when 
the request is made.* However, it is certainly the practice for the 
party making the request to have a form prepared. One of the de- 
fensive measures when a request is made by opposing counsel may 
be to allow the case to go to the jury on the proponent’s form 
alone. In two recent unreported trials, the jury changed the pro- 
ponent’s form in one case, destroying its effect, and in the other 
case the judge submitted a form opposed to the proponent’s form, 
which the jury signed. 

The verdict may be in narrative or interrogatory form.® The 
interrogatory form has been preferred by some courts.!° Recent 
practice is to use the narrative form, possibly because each form 
is a written argument in favor of the draftsman’s side of the case, 
and if signed it will usually sustain a judgment. One court sug- 
gested an interrogatory on each issue in the case.!! This, however, 
cuts down on the jury’s opportunity to review the various argu- 
ments contained in narrative forms submitted by counsel. An 
eminent writer has suggested that the pleadings be so drafted 
that they may be sent to the jury room and signed by the jury 
as their special verdict.!* This is not the practice here. The plaintiff 
drafting a special verdict in narrative form may include all the 
facts which he thinks have been proven in one form, or he may 
make up one special verdict based upon each specification of 
negligence. One method of the defendant is to state a few basic 
facts and conclude by saying that one party has not proved his 
case by a preponderance of the evidence.’* A favorite of the de- 
fendant is to enumerate the conduct of both parties, the facts of 
which will justify a finding of negligence, and state that the con- 
duct of both was the concurring or proximate cause, which will 
require the court to find for the defendant. Undoubtedly the nar- 
rative form is the preference of lawyers since it gives an advantage 
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9 Dowd-Feder v. Schreyer, 124 Ohio St. 504, 179 N.E. 411 (1932). 
10Gendler v. Cleveland Ry. Co., 18 Ohio App. 48 (1923). 

11Gendler v. Cleveland Ry. Co., supra. 

12 Sunderland, Verdicts, General & Special, 29 Yate L. J. 253, 258 (1920). 
13 Hubbard v. C.C.C. Highways, Inc., supra. 
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to the clever draftsman. The most important point in drafting 
special verdicts is to use facts only — never insert a conclusion of 
law. 


THE Court’s CHARGE 

After the request has been made and the form prepared and 
presented to the court, the case is argued to the jury. Prior to 
argument, special charges may have been requested and made by 
the court. This does not preclude a party’s right to a special ver- 
dict.1* However, a requested special charge on the law of the case, 
followed by a request for special verdict, should give the court 
sufficient basis to refuse the special verdict. The court, in charging 
the jury, is to give “... only such instructions...as are necessary 
to enable the jury clearly to understand their duties relative to 
such special verdict.”!° The instructions should be given on the 
issues in the case, the rules for weighing the evidence, and the 
burden of proof. It is improper to instruct the jury upon legal 
principles.1* The authorities cited above do not require a charge 
upon proximate cause. Recently considerable question has arisen 
among lawyers and trial judges as to whether the court should 
charge upon proximate cause. Certainly to sustain a judgment for 
the plaintiff there must be facts from which proximate cause may 
be found. However, in view of the fact that it is not always neces- 
sary to find upon the question of proximate cause,!7 it would seem 
that a charge giving the.legal definition of proximate cause is not 
necessary. Furthermore, the jury need not use the exact words 
“proximate cause” so long as their intention is obvious.1* However, 
whether proximate cause is defined or not, the court should still 
state that “the cause” is one of the issues in the case. If the court 
uses the term “proximate” cause in defining the issues, then the 
term should be defined. 


The court should not charge upon negligence or other matters 
of substantive law.!® To do so is to vitiate the very object of the 
special verdict, which is to allow the jury to find upon the issues 
of fact without being burdened by matters of law. Charges on 
negligence have been justfied on the basis that it was done in the 
Dowd-Feder case and was excused in that case upon the basis that 
the charge was correct and not prejudicial. However, this is not 
the law of the Dowd-Feder case and is certainly contrary to the 





14 Hubbard v. C.C.C. Highways, Inc. supra. 

1S Dowd-Feder v. Schreyer, supra. 

16 Dowd-Feder v. Schreyer, supra; Gendler v. Cleveland Ry., supra. 

17 Hubbard v. C.C.C. Highways, Inc., supra; Looker v. Martin, 61 Ohio L. 
Abs. 373 (1952). 

18 Smith v. Dawson, No. 176380, Franklin Co. Common Pleas. 

19 Dowd-Feder v. Schreyer, supra; Gendler v. Cleveland Ry., supra. 
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syllabus. Another reason given for charging upon the law is that 
counsel have put conclusions of law in their submitted forms. This 
is some justification since if legal matters are to be presented to 
the jury they should be defined. However, there is a better ap- 
proach to the problem which will be discussed later. 

Should the court charge upon ordinary care? The answer 
should hinge upon whether ordinary care is a matter of fact or a 
matter of law. There is authority for charging on the question and 
for allowing the term to remain in a special! verdict.2° However, 
the exact question was not raised in the cited case. The only case 
found upon this question is a well reasoned trial court decision 
which holds that “ordinary care” is a legal conclusion.*1 Therefore, 
the court should not charge on the question. The problem can be 
solved by the insertion in the special verdict form of the definition 
of ordinary care. Thus “the plaintiff used the same degree of care 
that average, reasonable, prudent persons would have used under 
the same or similar circumstances,” should not require a charge 
by the court upon the question and should not be stricken from the 
verdict as a legal conclusion.?? 

SUBMITTING THE FoRMS TO THE JURY 


There is no limit on the number of forms of narrative verdict 
which may be submitted. In Franklin County as many as thirteen 
have been given to the jury. Likewise, there is no limit on the num- 
ber of questions in the interrogatory form.** Some courts submit 
every form without examination. Others make it a practice to sub- 
mit their own form in every case. One of the early cases suggested 
that trial courts carefully scrutinize the forms.** A very recent 
appellate court case has affirmed a trial judge’s action in submit- 
ting the court’s own form where one set of forms contained con- 
clusions of law.”5 The judge also submitted the forms containing 
the legal conclusions. 


ConTEeNTs NECESSARY TO SUSTAIN JUDGEMENT. 

In order to sustain judgement, a jury must find facts consti- 
tuting negligence, proximate cause, and damages.”® The facts found 
should be based upon the allegations in the pleadings and the issues 
outlined in the court’s charge. It is not necessary that the jury find 
upon all the issues in the case.”7 Thus if the facts found justify a 


20 Smith v. Pa. R. R., 59 Ohio L. Abs. 282, 99 N.E. 2d 501 (1950). 

21 Forbes v. Douglass, No. 179678, Franklin Co. Court of Common Pleas. 

22 Jackson v. Becker, 24 Ohio L. Abs. 397 (1937). 

23 Miller v. Jackson, 92 Ohio App. 199, 107 N.E. 2d 922 (1951). 

24Gendler v. Cleveland Ry., supra. 

25 Klarman v. Snyder Trucking Co., No. 4844, Court of Appeals, Franklin 
Co., Ohio (1953). 

2629 O. Jur. 477. 

27 Noseda v. Delmul, 123 Ohio St. 647, 176 N.E. 571 (1931). 
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judgment for the defendant, it is not necessary to find upon proxi- 
mate cause, since such a finding is only necessary where the facts 
justify a judgment for the plaintiff.28 Also, it is not necessary to find 
upon contributory negligence where the facts found require a judg- 
ment for plaintiff.2® This is especially true where a form submitted 
by the losing party contained a finding on that issue favorable to 
him, which the jury rejected.*° Conclusions of law in the special 
verdict are to be disregarded, and if sufficient facts are found omit- 
ting the conclusions, judgment will still be rendered upon the ver- 
dict.*! If the jury finds upon proximate cause, it is probably not 
necessary that it use those exact words, but any words indicating 
a direct causal relationship are sufficient.** As was indicated above, 
the use of the term “ordinary care,” without the facts upon which 
the term is based is a legal conclusion.‘ Any matters essential to 
judgment which have been stipulated or agreed to during the trial 
should be included in the special verdict, since the record cannot 
be examined.*4 


ENTRY OF JUDGMENT 

Upon the jury’s return the special verdict is read in the same 
manner as a general verdict. However, judgment must be rendered 
by the court. It may be done almost at once, or after submission 
of briefs. In order to preserve the record, counsel should move for 
judgment upon the verdict after it has been returned. The case is 
then in the court’s hands. The court must look at the pleadings 
and the special verdict and render judgment. The evidence should 
not be considered since the jury has already made its findings 
based upon the evidence.*® The question has been raised of the 
court’s power to set aside a verdict upon the basis that it is against 
the weight of the evidence. A common pleas judge has recently done 
this and the case may go to the court of appeals. Since the court 
has this power when a general verdict is rendered, it can be argued 
that the same power should exist in a special verdict case. How- 
ever, the Supreme Court has said that the trial judge should not 
consider the evidence in rendering judgment.*® Therefore, it ap- 
pears that a trial judge has no power under existing law to set 
aside a special verdict as being against the manifest weight of the 





28 Hubbard v. C.C.C. Highways, Inc., supra. 

29 Mercurio v. Hughes & Looker, No. 267, Court of Appeals, Fayette Co., 
Ohio (1951). 

30 Ibid. 

31 Noseda v. Delmul, supra. 

32 Smith v. Dawson, supra. 

33 Sparks v. Sims, supra; Forbes v. Douglass, supra. 

34 Pa. R. R. v. Vitti, 111 Ohio St. 670, 146 N.E. 94 (1925). 

35 Ibid; Dowd-Feder v. Schreyer, supra. 

36 Ibid. 
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evidence. What can be done under the present law is to carefully 
scrutinize each verdict before submission to the jury. It is at this 
point that the trial judge has the greatest power and discretion. 
After the verdict is returned, his function is narrowly limited. 
Therefore, the judge should not submit a form which does not fairly 
reflect the evidence presented by one side or which contains con- 
clusions of law. If there is sufficient evidence to go to a jury on 
an issue, then that issue should appear in the special verdict forms. 
By this examination prior to submission, any form signed by the 
jury will sustain judgment and the trial court need not concern 
itself with whether the verdict is against the weight of the evi- 
dence. 

The jury may refuse to sign any form submitted and draft its 
own verdict, as was done in the case of Looker v. Martin.** The 
jury found that “both parties were negligent” and that the plaintiff 
had not “conclusively proved” the facts basic to his case. The trial 
court rendered judgment for the defendant and the appellate court 
ordered a new trial because of the conclusion of law and the higher 
degree of proof required by the jury. This poses the problem of 
what the court should do when a jury returns its own verdict which 
is obviously defective. It can order a new trial at once or instruct 
the jury further and return them for deliberation. In order to ex- 
pedite the disposition of cases, every effort should be made to ob- 
tain a special verdict which is legally sufficient before ordering a 
new trial. 

Suppose the jury returns two special verdicts, one of which 
supports the plaintiff and the other the defendant. Suppose fur- 
ther that one verdict contains conclusions of law without suffici- 
ent additional facts to sustain judgment. Should a new trial be 
ordered, or should judgment be entered on the verdict which is 
legally sufficient? These questions may be answered in a pending 
appeal.** 

Once the court has decided on its judgment, it is not necessary 
that it recite its legal conclusions in the entry of judgment. Merely 
entering the judgment for a party is a sufficient indication that the 
court has found the law to be in his favor.*® 

APPEAL 

After judgment, a motion for new trial may be filed. The steps 
for appeal are the same as in all other cases. However, the record 
need not be printed if the only question concerns the sufficiency of 
the special verdict and the judgment entered thereon.*® If a motion 





3761 Ohio L. Abs. 373, 104 N.E. 2d 698 (1951). 

38 Burchett v. Cussins & Fearn, Court of Appeals, Muskingum Co. 
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40 Dowd-Feder v. Schreyer, supra. 
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for new trial has been sustained before or after rendering judg- 
ment, then the only basis for appeal is that the court’s action was 
an abuse of discretion.*1 However, there is authority that refusing 
to render judgment when the special verdict requires it is an abuse 
of discretion.** 
CoNCLUSION 
The foregoing may have indicated that a great deal of doubt 
pervades the field of special verdicts. According to the better rea- 
soned authorities the present law is: 
1. A special verdict is mandatory when requested by either 
side.** 
2. The forms presented may be narrative or interrogatory.“ 
3. The trial court should carefully scrutinize the forms pre- 
sented and should reject any which will not sustain judg- 
ment or which contain conclusions of law.*® 
4. The court should charge only on such matters as are neces- 
sary to enable the jury clearly to understand their duties 
relative to the special verdict.*® 
5. The court should render judgment upon the pleadings and 
special verdict without referring to the evidence in the rec- 
ord, disregarding any legal conclusions contained in the ver- 
dict.*7 


In spite of the foregoing authorities, the practice has deviated 
considerably. Forms have been sent to the jury indiscriminately 
without examination. Charges upon the law, both general and 
special, have been given in special verdict cases. The evidence dur- 
ing the trial has been re-examined to determine the validity of a 
special verdict. Forms presented by each side have been rejected 
for no reason, and the court has sent its own special verdict in 
interrogatory form to the jury. All of this indicates the need for 
clarification upon the subject. There is a case in the Supreme Court 
for decision upon the merits which may answer some of the prob- 
lems concerning special verdicts.** The trial court had entered 
judgment upon a special verdict which contaired the following 
statements: 

1. “Defendant could and should, in the exercise of ordinary 





41 Globe Indemnity Co. v. Schmitt, 77 Ohio App. 413, 68 N.E. 2d 130 (1946). 

42 Ibid. 
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44 Dowd-Feder v. Schreyer, supra. 

45 Gendler v. Cleveland Ry., supra. 
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care, have ascertained that said kingpin was broken and 
should have repaired the same.” 

2. “Defendant failed to exercise reasonable care in said par- 

ticulars.” 

3. “Each of the foregoing acts and omissions of the defendant 

constituted negligence.” 

4. “Plaintiff himself was not negligent.” 

The court of appeals reversed the trial court on these grounds: 

1. Erroneous charges on the subject of damages. 

2. Failing to charge on the liability of defendant. 

3. Submitting the plaintiff’s special verdict form to the jury. 

The first finding of error was based on the fact that the trial 
court started his charge on damages with the words “when you 
compute damages...,” rather than the usual “if you find in favor 
of the plaintiff you may then proceed,... etc.” The second ground 
is based upon the reasoning that since the court charged upon the 
subject of negligence it should have proceeded to charge fully on 
the the substantive law regarding the liability of the defendant. The 
reasoning here is similar to that in the Klarman*® case. Both cases 
excuse charging upon the law by blaming it on the party who in- 
serted the conclusions of law in his special verdict forms. The sim- 
pler procedure would be to require counsel to delete the objec- 
tionable material from the verdict prior to submission, thus obvi- 
ating the need for charging upon the law. The third ground asserts 
the novel proposition that no special verdict should be submitted to 
the jury which contains conclusions of law. This reasoning is bas- 
ed upon the statute which states that the jury shall find the “facts 
only” (emphasis added), and the Gendler case. This is a new 
thought in special verdicts because ever since Noseda v. Demul the 
practice has been to disregard conclusions of law if sufficient other 
facts are found to systain judgment. 

The Landon case was certified as being in conflict with Wills v. 
Anchor Cartage and Storage Co.®° The Wills case held that a special 
verdict which failed to find upon the issues of negligence and proxi- 
mate cause was insufficient. It is believed that the result reached by 
the court of appeals in the Landon case is supported by the better 
authorities and that the court of appeals should be affirmed, and 
Wills v. Anchor Cartage and Storage disapproved. 





49 Klarman v. Snyder Trucking Co., supra. 
50 Wills v. Anchor Cartage & Storage Co., 38 Ohio App. 358, 176 N.E. 680 
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The Case for Civil Antitrust Enforcement* 
By Sicmunp TIMBERG* * 


To my way of thinking, the substantive law of antitrust and the 
American business scene have both developed in such a way as to 
make criminal proceedings, in many situations, an archaic method 
of antitrust enforcement and a confession of governmental impo- 
tence rather than a symbol of governmental power. Many situations 
of antitrust misbehavior should, of course, continue to be dealt 
with by criminal sanctions. And the choice of civil remedies for 
antitrust violation does not imply that antitrust has lost its status 
as the dominant economic philosophy in this country. It means only 
that antitrust’s primary significance is in the area of public policy, 
and that its role in condemning private business irregularities is 
in many cases a matter of secondary significance. 

It has been the fashion to put the case for civil, as opposed to 
criminal, enforcement of the antitrust laws by pleading, on an ad 
hominem basis, the good intentions of the business men involved; 
that a Sherman Act violation is only a minor strand in the other- 
wise high-minded, public-spirited, and blameless life of the anti- 
trust offender; that liability is frequently based on largely “ar- 
chaeological” research into the ancient history of the companies 
involved,! and on uncertain and shifting appraisals of the governing 
law, etc.? I intend to spend little time on these considerations, be- 
cause they relate largely to the particular circumstances of indi- 
vidual violations. 

Let me state the case for civil antitrust enforcement primarily 
in terms of the government’s and the public’s need for effective 
enforcement of a law which represents, in the word of a Fortune 
article, “a valiant attempt to extend the Anglo-Saxon common 
code, the source and measure of the liberties of the English-speak- 
ing people, into the realm of business.” As this same source has 
said: — “Few acts of idealism have ever turned out so well.”® 

From a strictly evidentiary and procedural standpoint, the 





* Based on a talk given to the annual meeting of the Judicial conference 
for the Third Circuit, at Atlantic City, New Jersey, on October 7, 1953. 

** Member of the New York and U. S. Supreme Court bars; formerly Chief, 
Judgment and Judgment Enforcement Section, Antitrust Division, and Secre- 
tary, United Nations Committee on Restrictive Business Practices. 

1See, Judge A. N. Hand, Trial Efficiency, C.C.H. 1951 Symposium on 
Business Practices under Federal Antitrust Laws, pp. 31-2. “Doubtless, 
long-tolerated trade arrangements acquire no vested immunity under the 
Sherman Act; no prescriptive rights accrue by the prosecutor’s delay.” The 
Times-Picayune Publishing Company v. United States, U.S. (1953). 

2See statement of District Judge Knox on sentencing the defendants in 
United States v. General Electric (“Carboloy”), S. D. N. Y. C. R. 110-412, 
November 12, 1948, F. 2992-5. 

3 Fortune, The New Competition, June 1952, p. 195. 
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government faces several severe disadvantages in a criminal anti- 
trust proceeding that it would not encounter in a civil suit. Should 
the defendant avail himself of his constitutional right to a jury 
trial, the government assumes the burden of convincing twelve 
jurors beyond a reasonable doubt that the Sherman Act has been 
violated. Considering the unwieldly masses of economic evidence 
and the elaborate technical arguments that must be fused, in the 
lay juror’s mind, into the simple psychological intuition of guilt 
beyond a reasonable doubt, a criminal jury proceeding has been 
well described by an able defense attorney as an “uphill fight for 
government counsel.” 

In some criminal cases, the court has not even allowed the 
jury to weigh the evidence and decide whether it leads to the infer- 
ence of guilt beyond a reasonable doubt. These courts have applied 
strictly the rule that limits the use of circumstantial evidence in 
a criminal case; accordingly, if the evidence does not exclude all 
reasonable hypotheses except guilt, they have held that there is not 
sufficient evidence to go to the jury.® There are other cases holding 
that it is not permissible thus to substitute the judge for the jury;® 
nevertheless, this is still another obstacle to effective criminal anti- 
trust prosecutions. 

If the case goes to the jury, the government’s opportunities to 
offer evidence which judges will consider competent and admis- 
sible are much more restricted than in equity cases. In jury cases, 
the judge reverts to his time-honored function of protecting sus- 
ceptible and uninformed jurors from hearing evidence which he 
would freely admit in a civil equity proceeding involving no jury. 
A federal judge in an equity case needs no protection in evaluating 
the relevance and materiality of evidence, since he can be trusted 
subsequently to dismiss from his mind evidence that turns out to 
be unconnected or of low probative value. On the other hand, in 
contrast to the relative disability of the government, defendants 
in criminal cases, are accorded, it has been asserted, greater op- 
portunity to introduce self-serving evidence.’ 

Moreover, government counsel have no right to insist on tak- 


4 Duncan, The “Big Case” — When Tried Criminally, 4 WesTern Reserve L. 
Rev. 99, 116 (1953). 

5 Pevely Dairy Co. v. United States, 178 F.2d 363 (8th Cir. 1949), cert. 
denied, 339 U. S. 942 (1950) (antitrust case); United States v. Maryland & 
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U. S. v. Tatcher, 131 F.2d 1002 (C.C.A. 3, 1942); Copeland v. U. S., 90 F.2d 78 
(5th Cir. 1937); United States v. Gasomiser Corp., 7 F.R.D. 712 (D. Del. 1947). 

6 United States v. Spagnuolo, 168 F.2d 768 (2nd Cir. 1948), cert. denied, 
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7 See supra, footnote 4 at pages 112-114. 














1953] CIVIL ANTI-TRUST ENFORCEMENT 317 


ing depositions in criminal cases (as they may in civil cases), be- 
cause of the defendant’s constitutional privilege of confrontation; 
defense counsel, on the other hand, retain this right. Bearing in 
mind all of these factors, it is small wonder that the government 
has obtained guilty verdicts in little more than half the criminal 
cases that have gone to trial; the government’s percentage of vic- 
tories in civil litigated cases is considerably higher. 


In addition to its disadvantages in the trial of criminal antitrust 
cases, the government is precluded from appealing cases it loses in 
the trial court. As you know, the court in a criminal proceeding 
has the power to dismiss a case, or order a directed verdict. Fur- 
thermore, jury verdicts of acquittal may be largely based on a 
lengthy and complicated judge’s charge involving a confusing blend 
of economic and legal considerations. In all such situations, the 
heavy intellectual and financial investment of the government in 
investigating, laying the groundwork for, and prosecuting a criminal 
proceeding — not to speak of the equally strenuous efforts of the 
defense counsel — dissipates into thin air. There is not even ob- 
tained, as in the case of a civil appeal, any clarification of the state 
and significance of the law. 

There is still another procedural matter that can on occasion 
serve to make a criminal proceeding a cumbersome method of iso- 
lating the main issues at stake in an antitrust controversy. The pre- 
trial conference procedure has been regarded as essential to the 
streamlining and clarification of otherwise incredibly ponderous 
antitrust cases. Necessary as it is in cases tried by judges, it be- 
comes even more important when delicate economic issues are con- 
fided to the ultimate judgment of a lay jury. While pre-trial con- 
ferences are within the control of the judge in civil cases, counsel 
may block their utilization in criminal proceedings. 

Even where a case is tried without a jury, the substantive con- 
tent of an antitrust violation imposes a difficult burden of proof 
on government counsel in a criminal proceeding. Let me deal first 
with the so-called “intent” requisite to a Sherman Act violation, 
which is about the last vestige of contact that antitrust enforcement 
has with the psychology of the antitrust defendant. Although still 
a semantic necessity, this “intent” is now a logically redundant 
concept. Thus, according to Justice Douglas in the Griffith case. 
“it is not always necessary to find a specific intent to restrain trade 
or build a monopoly in order to find that the antitrust laws have 
been violated. It is sufficient that a restraint of trade or monopoly 
results as the consequence of a defendant’s conduct or business ar- 
rangements.”® Such a standard, stripped of any element of mens 





8 United States v. Griffith, 334 U. S. 100, 108 (1948); United States v. 
Patten, 226 U. S. 525, 543 (1913). 
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rea or personal diabolism, is, I think, much too pallid and conceptual 
to make the ordinary judge or jury easy about finding criminal 
liability in the first place, or awarding adequate criminal penalties 
in the second. 

In monopoly cases, the standard has become even more con- 
ceptual and depersonalized. Judge Learned Hand, in the Alcoa 
case, established that there was no necessity for showing any 
“specific intent” to violate the Sherman law. The only intent needed 
is the intention to do the forbidden act, i.e., to monopolize; accord- 
ingly, Alcoa violated the law by increasing its capacity before others 
entered the field, and by progressively embracing each new busi- 
ness opportunity as it offered itself.° Mr. Justice Burton, in the 
American Tobacco case,!° further watered down the criminal nu- 
ances of Sherman Act intent by grounding a monopoly conviction 
on the existence in the defendant of the power to exclude competi- 
tors, coupled with the intention and purpose to use that power; the 
Schine case has subsequently reaffirmed this view.'! 


District Judge Wyzanski, in the United Shoe case, has crystal- 
lized this trend by pointing out that normal, natural, and “honestly 
industrial” activities, of the sort engaged in by honorable firms, 
conforming to long-established traditions of the business and not 
involving predatory practices, may nevertheless bring about an il- 
legal monopoly, for “market control is inherently evil and consti- 
tutes a violation of section 2 unless economically inevitable, or 
specifically authorized or regulated by law.” The violation “de- 
pends not on moral considerations, but solely on economic con- 
siderations.’’!” 

Criminal sanctions, as a matter of popular taste, call, I think, 
for a greater showing of the social cloven hoof or of economic brim- 
stone than the foregoing judicial statements would indicate. It is 
only when a mere attempt to monopolize is charged, that specific 
intent to destroy competition or build monopoly becomes essential 
to guilt.1* Since, however, the government rarely, if ever, brings 
antitrust cases based exclusively on charges of attempts to mo- 
nopolize, this is a relatively unimportant consideration. 

If judges are reluctant to impose criminal sanctions without 
more robust manifestations of deviltry than many current antitrust 





9 United States v. Aluminum Company of America, 148 F.2d 416, 432 
(2nd Cir. 1945). 

10 American Tobacco Co. v. United States, 328 U. S. 781, 814 (1946); cf. 
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11Schine Chain Theatres v. United States, 334 U. S. 110 (1948). 

12 United States v. United Shoe Machinery Corp., 110 F.Supp. 295 (D. 
Mass. 1953). 

13 See The Times Picayune Publishing Co. v. United States, supra, foot- 
note 1 at page 839. 
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cases involve, juries are even more reluctant. This is particularly 
true where proof of violation is dependent on a technical evaluation 
of an elaborate mass of facts and on legal theories that tax even a 
federal judge’s time, patience, and mental energies. The complexity 
of antitrust violations, and their occasional dependence on con- 
flicting theories of the relation of law to business society,'* result 
in blurring that intuition of personal, conscious, and deliberate 
guilt that is at the root of effective criminal law enforcement. 


Having shown the decreasing basis for imputing a criminal 
intent or mens rea to most antitrust defendants, is there any psy- 
chological impressiveness in the concept of antitrust “conspiracy”? 
Here, let us first note that a Sherman Act violation does not have 
to involve a conspiracy; it suffices under the statutory language 
to establish either a contract or a combination to restrain trade. 
Thus liability in the Standard Oil of California,’ Richfield'® and 
American Can'’ cases was pretty much based on the consistent 
use, by a single concern controlling a substantial portion of the 
market, of certain standard sales or lease contracts. The govern- 
ment’s complaint in the Western Electric-A.T.&T. monopoly case 
could be viewed as an annotated gloss on four basic contracts or 
contract forms, which symbolize the structural pattern of the or- 
ganization of the entire Bell System.'* Contracts have been held to 
be illegal restraints merely on the basis that, as in the case of 
movie exhibitor partnerships, they eliminate the competition of the 
partners.!® ‘ 

Likewise, combinations which illegally restrain trade may take 
forms from which conventional “cloak-and-dagger” conspiratorial 
elements are lacking. Thus, the gravamen of the government’s 
complaint in the du Pont proceeding currently being tried in Chi- 
cago is mainly that members of the du Pont family hold large and 
allegedly controlling percentages of stock in General Motors and 
United States Rubber.”° In this case, as well as where antitrust 
liability is predicated on adherence by defendants to a common 
plan (as in the Interstate Circuit?! and National Lead? cases) or 
on so-called concerted action (as in the Cement Institute** and 
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19 United States v. Paramount Pictures, Inc., 334 U. S. 131 (1948). 

20N. D. Ill. E. D., Civil Action No. 49-C-1071, filed June 30, 1949. 

21 Interstate Circuit v. United States, 306 U. S. 208 (1939). 

22 United States v. National Lead, 332 U. S. 319 (1947). 

23 Fed. Trade Commission v. Cement Institute, 333 U. S. 683 (1948). 
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other basing point and uniform delivered price cases’*), the ugly 
(and logically ineffective) word “conspiracy” could well have been 
replaced by the less irritating concept of “combination”. Such a 
moderate verbal de-emphasis might well have taken the emotional 
overtones out of some of the current denunciations by the private 
bar of the so-called doctrine of “conscious parallelism,” and at the 
same time would, from a legal standpoint, have been equally serv- 
iceable to the government.”5 


In short, in antitrust cases the legal concept of conspiracy has 
lost its morally reprobate character. It does not have the personal- 
ized criminal innuendoes of the other kinds of conspiracies involved 
in Justice Jackson’s memorable concurring opinion in the Krule- 
wich case.** Because it lacks this feature of moral reprehensibility, 
the modern version of antitrust conspiracy strikes me as a poor 
semantic base for criminal proceedings. 


Let us now pass from the definition of antitrust crime to the 
problem of fixing responsibility for it by taking up the issue of 
agency. There is little point in convicting a corporation of a crime, 
unless the guilt therein is chargeable to human actors. Of course, 
there are situations where individuals are so completely masters of 
their corporation’s fate that they can, and should, be held criminal- 
ly responsible for the criminal aberrations of their corporation. But, 
particularly for large corporations, business decisions and acts are 
a collective responsibility. A top executive who signs an incrimi- 
nating patent licensing agreement is probably acting on the specific 
recommendations of several subordinates, who may in turn be 
basing themselves on a general policy laid down by an interdepart- 
mental committee, perhaps even in part on an opinion of patent 
counsel. Or the salesman who has negotiated an offensive “tie-in” 
transaction may have been following a company policy that was 
more or less anonymously and collectively evolved. Unless a pros- 
ecutor is in a position to bring guilt home directly and unequivocal- 
ly to specific individuals, he is in a poor position to press criminal 
charges. 





24 Triangle Conduit and Cable Co. v. Fed. Trade Commission, 168 F.2d 
175 (C.C.A. 7, 1948), affd (by equally divided court), 336 U. S. 956 (1949); 
Milk and Ice Cream Can Inst. v. Fed. Trade Commission, 152 F.2d 478 (7th 
Cir. 1946); Fort Howard Paper Co. v. Fed. Trade Commission, 156 F.2d 899 
(7th Cir. 1946), cert. denied, 329 U. S. 795 (1946); Allied Paper Mills v. 
Fed. Trade Commission, 168 F.2d 600 (7th Cir. 1948), cert. denied, 336 U. S. 918 
(1949). 

25 A perceptive note writer points out that many of the difficulties found 
with the doctrine of “conscious parallelism” flow from the failure to recog- 
nize it as related to concentration of economic power, rather than to the 
actions of businessmen. Note,—Sran. L. Rev. 679 (1951). 

26 Krulewitch v. United States, 336 U. S. 440, 445 et seq (1949). 
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This point can be illustrated I think by two cases. A careful 
reading of District Judge Lindley’s opinion in the A & P case*’ gives 
one the impression that the enormous record developed in that 
case, covering a great number of discriminatory practices similar 
to those prohibited by the Robinson-Patman Act, did not on the 
whole strike the judge as meriting criminal condemnation. The 
government criminal case was ultimately saved by what Judge 
Lindley called the “rotten thread” that permeated the entire course 
of A & P’s business dealings, to wit: A & P’s concurrent use of its 
fruit and vegetable produce subsidiary as an agent for the A & P 
as buyer, and as a broker for the sellers of the fruit and vegetables. 
If not for the outburst of moral indignation engendered by this 
abuse of fiduciary position, it seems to me a matter of speculation 
whether the government would have won its criminal case.”* 

In the Lumber Products case,”® the majority of the Supreme 
Court held that no labor union could be found guilty of acts in- 
volving an illegal restraint of trade, unless there was clear proof 
that such labor union actually participated in, authorized, or, after 
actual knowledge thereof, ratified the unlawful act. This holding 
was largely based on the language of the Senate report accom- 
panying Section 6 of the Norris-LaGuardia Act, which had said 
that “the courts should be required to uphold the long-established 
law that guilt is personal” and that “criminal guilt and criminal re- 
sponsibility should not be imputed but be proven beyond reasonable 
doubt in order to impose. liability.” In vain did Mr. Justice Frank- 
furter, with the concurrence of the Chief Justice and Mr. Justice 
Burton, protest that this rule was “unmindful of the anatomy and 
physiology of trade union life” and that it enabled powerful interna- 
tional unions to “be insulated from responsibility for the acts of their 
leading officers, although such action be taken in furtherance of the 
vital concerns of the union and in every other aspect of legal respon- 
sibility be deemed within the direct authority of these officers and 
binding on the union.” It is highly doubtful that this issue would 
have been handled by the Court in the same way or would have 
had the same significance if the case had not been a criminal one, 
but had rather been brought on the civil side. 

Assuming, however, that the government has overcome the 
foregoing legal and psychological difficulties and has established 
criminal liability, what does the public obtain by way of relief? 





27 United States v. The New York Great A. & P. Tea Co., 67 F.Supp. 626 
(E. D. Ill. 1946). 

28 This does not seem to be true of the opinion on appeal in the Circuit 
Court, which based the defendant’s liability on a broader theory of abuse of 
vertical integration, 173 F.2d 79 (7th Cir. 1949). 

29 United Brotherhood of Carpenters and Joiners of America v. United 
States, 330 U. S. 395 (1946). 
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Merely a maximum fine of $5,000 for each count laboriously 
brought home to each defendant. And I don’t think the argument 
would change much if the current bill providing for fines of up to 
$50,000, in the discretion of the court, were to pass. 

Assuming that there are enough defendants and counts to net 
the public fisc the $250,000 obtained in fines in the American To- 
bacco case, is that much of a recompense to the government for, let 
us say, a 90 volume transcript, many years of prior investigation 
by a large staff, and a delay of six years between the filing of the 
indictment and final decision by the Supreme Court? On the other 
side, are the defendants really much more inconvenienced in fact 
than if they had to defend a civil proceeding, considering the heavy 
financial impact of counsel fees, printing records, court costs, loss 
of executives’ time, etc? Thus, a single compilation needed in the 
Investment Banking case is said to have cost the defendants $350,- 
000.°° An executive of another antitrust defendant has stated that 
defending his case in court cost his firm more than $100,000 in fees 
and other expenses; seven other companies involved in the same 
lawsuit, who had pleaded nolo contendere, each paid $5,000 fines.*? 
Over and above the high cost of defending government proceedings 
is the very potent financial sanction of the private treble damage 
suit; a single motion picture company has in a thirty-year period 
been in more than five hundred such proceedings, and paid out 
(or had judgments entered against it for) more than ten million 
dollars.** 

There are two other considerations that in my mind serve fur- 
ther to underscore the futility of many criminal antitrust proceed- 
ings. It has been urged that criminal convictions are effective de- 
terrents to antitrust violation because of the social stigma they 
involve. I question this. It seems to me that a collectively managed 
business, confronted with a criminal charge deodorized of moral 
obloquy and hence not subject to strong public condemnation, may 
cynically regard an antitrust fine as a mere cost of doing business 
— as an occupational license fee. This is a particular danger since 
a criminal proceeding inflicts a purely negative chastisement — 
frequently more on the basis of an economic condition or state of 
affairs than on specific acts of the defendants — without advancing 
any positive suggestion as to how to change the status quo. 

The cardinal point at issue is whether, in the language of Sec- 
tion 4 of the Sherman Act, we mean to “prevent and restrain” 





30 McAllister, The Big Case: Procedural Problems of Antitrust Litigation, 
64 Harv. L. Rev. 27, 50 (1950). 

31 Cotiier’s, March 15, 1952, p. 98. 

32 “Antitrust Cases Beginning in 1920 and Ending December 27, 1951 in 
which ‘Paramount’ was Involved,” F. C. C. Docket No. 10031 et. al., Para- 
mount Exh. Nos. 9 and 9A. 
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violations of the act. Section 4 itself points out that the way to do 
so is to institute equity proceedings. There are, of course, situa- 
tions where the criminal proceedings contemplated under Sections 
1, 2, and 3 of the Sherman Act would have a deterrent effect and, 
by indicating that the policeman is still on the beat, prevent some 
of the simpler and more obvious forms of antitrust violation. Also, 
there doubtless will still occur flagrant and clear-cut antitrust 
violations where an equity injunction would be meaningless, be- 
cause it could do little more than prohibit obvious forms of anti- 
trust misbehavior — primary boycotts, strong-arm tactics, etc. 

But the center of enforcement gravity is moving away from 
these simple situations and their simple solutions. Antitrust liability 
has become more and more a matter of statistical percentages and 
the economics of market control. Results, not intentions, count. The 
analysis that has become pertinent is sociological, not theological.** 
And the business community, having a pro-competitive outlook, 
genuinely regards competition as a valid public policy, and looks to 
bench and bar for guidance as to how it may comply with general 
antitrust directives, the application of which is sometimes not clear 
in specific cases. Similarly, government is, or should be, concerned 
with the rational projection into the future of the sort of free in- 
dustrial society to which we all subscribe, rather than securing 
personal retribution for past illegal restraints. 

At this point, let me deal briefly with the second main part of 
the case for civil antitrust proceedings — the way in which indus- 
trial practices and business conditions have changed since the early 
days of the Sherman Act. 


When the Sherman Act was first passed and for some decades 
thereafter, public opinion about it was largely molded by antip- 
athy to industrial maneuvers of an imaginative but nevertheless 
somewhat buccaneering nature. There was something brutal about 
the tactics whereby dissident competitors were forced to sell out 
or join the early trusts — railroad rebates, physical tampering with 
competitors’ machines, financial pressures, large scale trade dis- 
paragement, “fighting ships” and “fighting brands,” sustained price 
cutting, and the other predatory practices that the early muckrakers 
(with great justification) exploited. Farmers were afraid of the 





33In his Annual Report for 1937, Attorney General Cummings deprecated, 
and attributed to “the search for that fictitious thing known as ‘corporate in- 
tent,’ . . . an attitude commonly taken by courts, emphasizing moral culp- 
ability and subordinating practical effects of business activities which tend to- 
ward monopoly or restraint of trade. . . . In other words, actual results are ig- 
nored in an effort to determine whether a fictitious personality is acting in 
an evil state of mind. The antitrust laws have become theological tracts 
on corporate morality.” Except in some criminal antitrust cases, the courts 
seem to have gotten away from this approach. 
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high prices they would be charged, by the farm machinery, ferti- 
lizer, and other trusts, for the machinery and supplies needed by 
them in their agricultural operations, and the low prices they would 
be getting for their own products because of trade manipulations 
and restraints engaged in by other organized groups — the packers, 
the wheat and grain speculators, the corn products combine. Con- 
sumers were afraid of exorbitant prices and unavailability of sup- 
plies — the odious abuses that had for centuries made common law 
crimes of engrossing, regrating and forestalling. 

This picture has I think on the whole changed. Human nature 
has not become so spiritualized that there do not exist good cur- 
rent examples of practices engaged in by antitrust violators at 
which the ethically minded might well lift up their eyebrows — 
attempts at commerical bribery (in the American Can case this was 
euphemistically called “commercial massage”) ;** the assumption 
by a company of conflicting interests involving betrayal of a fiduci- 
ary relationship (as in the operations of the fruit and produce sub- 
sidiary of the A&P) ;*° undue coziness with municipal officials (as 
in the Gamewell case) .2* But on the whole the heyday of business 
rapacity and predatory industrial practices has passed. 

Modern industrial management is not interested in momentary 
business coups or in fleecing consumers; it is interested in the con- 
tinuity of successful business operations and the retention of pub- 
lic favor. The decisions against Alcoa®’” and United Shoe*® indi- 
cate that these adjudicated monopolists were satisfied with reason- 
able profits. Du Pont (which has nonetheless had te defend itself 
in an antitrust court) points to twenty reductions in the price of 
cellophane, from $2.65 to $.50 a pound.’? The farmer and the worker 
have, with government permission and support, become progres- 
sively better organized into cooperatives, unions, and other associa- 
tions, so that most of them can no longer be described as the easy 
victims of efforts by’ antitrust violators to gouge or oppress them 
or to deprive them of a fair return for their farm products or of a 
fair wage. 

In fact, although the protagonists of the antitrust laws still 
point to the benefits that competition among producers confers on 
the consumer, increased emphasis is being placed on the advantages 
that competition has for the producer himself. Thus, large-scale 





34See supra, footnote 17 at page 28. 

35 See supra, footnote 26. 

36 United States v. Gamewell, CCH Trape Rec. Rep. Supp. 1948-51, § 
62,236. 

37 See supra, footnote 9 at page 427. 

38 See supra, footnote 12 at page 325. 

39 Address by Mr. Livingston, Public Relations Department, du Pont de 
Nemours and Company, June 1950. 
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American industry is beginning to follow the principle symbolized 
by a bon mot credited to a General Electric executive — “If there 
weren’t a Westinghouse, we would have to create one.” Of the eight 
single-unit monopolies that dominated their respective industries 
and were sued by the government in the first two decades of the 
twentieth century, only the smallest (shoe machinery) now sur- 
vives.*° One of these monopolies — the oil trust — has evolved into 
an industry with twenty-one major competitors and countless 
smaller ones. Mergers of a horizontal or vertical type are not, I 
think, significantly on the increase.‘! Public policy may still have 
great difficulties with respect to the so-called “conglomerate merg- 
er” of the last twenty years—the business enterprise producing 
a host of diversified products — but they are of an entirely differ- 
ent economic and legal order than those posed by the traditional 
horizontal or vertical trusts or mergers of older times.*? 


Rather than take pride in the number of competitors that have 
been eliminated or merged, du Pont and similarly placed firms re- 
joice in the number of small fabricators that they keep in business 
by supplying them with rayon, plastics, and other basic materials, 
and the number of suppliers from whom they in turn draw their 
basic raw materials.4* A prominent American corporation until 
recently kept fragrant the recollection of a bygone day when a 
nickel was a unit of exchange, while resolutely sticking to a one- 
product policy and proudly pointing to the number of independent 
bottlers it has established throughout the world.* Other large-scale 
enterprises emphasize the liberality with which they license patents 





40 United States versus Economic Concentration and Monopoly, A Staff 
Report to the Monopoly Sub-Committee of the House Small Business Com- 
mittee Pursuant to H. R. 64, 79th Congress. 

41 This statement is, of course, a debatable and somewhat meaningless 
one until measures of horizontal and vertical concentration become more 
refined. It seems to the writer, however, to reflect the viewpoint of the 
majority of the economists who have written about the problem. This is 
not the occasion to discuss the many economic and statistical problems in- 
volved. 

42 Cf., e.g., Andrews, Product Diversification and the Public Interest, 29 
Harv. Bus. Rev. 91 (1951). 

43 President Greenewalt of du Pont has pointed out, for example, that 
$1.92 of nylon staple, in producing a $49.95 dress, keeps countless spinners, 
throwsters, weavers, finishers, designers, cutters and retail stores in busi- 
ness. Statement before House Judiciary Committee on Study of Monopoly 
Power, November 15, 1949. He also stated that cellophane has over 6,000 cus- 
tomers, of which only a hundred are in the category of big companies like the 
bakers, tobacco people, and meat packers, and that over 300 firms converted 
40 per cent of du Pont cellophane into tape, bags, envelopes, tubes, etc. 

44 Arnold, “Depression: Not in your Lifetime,” 131 Coturer’s 24, 26 (25 
Apr. 1953). 
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to competitors,*® or, their relatively small percentage occupation of 
an industrial field, or the extent to which they foster the competi- 
tive instinct among even unincorporated subdivisions within their 
own enterprises.** Some analysts have been emphasizing the need 
for large firms sloughing off certain kinds of business operations, 
and this has taken place in the automobile, meat packing, and as- 
bestos industries.*’ 


The current attitude of the enlightened American producer to 
the American antitrust laws is typified by Paul Hoffman when he 
points out that: 


...the antitrust laws have played a major part in the de- 
velopment of America, and for a rather basic reason. I said 
this morning that I believed one of the reasons for the ex- 
istence of a dynamic society and one of its objectives should 
be the promotion of challenge, and promotion of pressures 
that would make individuals realize all their capacities. 

To my mind that is the great contribution of competi- 
tion. I perhaps take a rather dim view of the willingness 
of most of us — and I include myself, certainly — to work, 
and particularly to think, unless there is some pressure 
that drives us to it! I really feel that almost no thinking is 
done when you get to the place where, if you do not start 
thinking, you will either go broke or lose your competitive 
position. When that happens you really will think. Com- 
petition has probably resulted, over the last 50 years, in a 
great outburst of mental activity which would never have 
taken place without it; and that is in no small way re- 
sponsible for what we have accomplished in the way of 
material development. 


Similarly, thoughtful business men have been condemning trade 
restraints and restrictions because they retard productivity and 
technological advance. While the conventional criteria of abuse of 
economic power and trade restraint must still be kept in mind, the 





45 See address by Charles E. Wilson, President, General Electric Com- 
pany, before the Rotary Club of New York City, November 3, 1949 with respect 
to licensing of Disposall patents to competitors. In the cellophane field du 
Pont has built a $20,000,000 plant for Olin Industries Inc., see New York 
Times, November 7, 1949; New York Herald Tribune, August 28, 1951. 

46 Thus, Mr. Greenewalt has stated that du Pont has roughly eight per 
cent of the trade in the “chemicals and allied products” field and has larger 
rivals in the paint, rayon, plastics, nitrogen products, photographic films, 
chlorine products and insecticide fields. 

47 See Drucker, The Concept of the Corporation (1946); Why Not Compete 
With Yourself?, THe Manacement Review, October 1949, pages 551-3. The 
Cleanup Man, 62 Time, No. 14, pages 92 et seq. This viewpoint is not shared 
by Bowman, Towards Less Monopoly, 101 U. or Pa. L. Rev. 577, at 604-5 (1953). 

48 See Kaplan and Kahn, Big Business in a Competitive Society, ForTuNE, 
section 2, February 1953, page 13; Powlison, Obstacles to Business Growth, 
31 Harv. Bus. Rev. 48, 50 (1953). 
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basic objective of current antitrust policy, borne out, I think, by 
the nature of some of the important new cases in the field, has 
come to be, to borrow the language of a relatively recent United 
Kingdom statute on the point, the production, treatment, and dis- 
tribution of goods by the most efficient and economical means and 
the fullest use and best distribution of men, materials, and ca- 
pacity.4° As antitrust in legal terms thus becomes a matter of de- 
sirable public policy rather than of personal guilt, it moves, in 
philosophic terms, in the direction of what Aristotle has called 
“distributive justice,” as contrasted with “punitive justice.” And, if 
I am correct in describing this trend, government can no longer 
be content with the merely negative and retrospective attitude 
that is implicit in criminal condemnation. It must assume the af- 
firmative role of suggesting to antitrust violators, albeit in broad 
outlines and with the utmost latitude for independent business 
discretion, the general future course of business conduct as it af- 
fects the competitive process. 


This latter is what the modern equity antitrust decree does. 
Nobody desires or expects of an equity court a blueprint for the 
future conduct of any industrial segment of our dynamic American 
society. But we expect our government to insist on maintaining 
the flexibility and opportunities for healthy business growth that 
are only possible if one safeguards the freedom of economic choice. 
The preservation of competition calls for the art of stimulating 
creative business endeavor as an alternative to regimenting it. 


No amount of nominal criminal penalties could, I think, ac- 
complish anything near the public good which is done when a large 
national company, obligated by court decree to increase the number 
of its distributors by 10% in a five year period, ends up with a 
29% increase;*° or an equipment manufacturer who had coerced 
purchasers of its equipment to take trade mark franchises from it 
finds the frequency of such trade mark franchises dwindling from 
70% to 1% of its total sales in the three-year period since antitrust 





49 Hoffman — Harv. Bus. Rev. (1952). Professor Wright puts the case 
more forcefully. He refers to “the law of decay of self-perpetuating non-com- 
petitive groups,” as stated by a famous English biologist-—“ ... where you 
have a very comfortable ruling group all cooperating very nicely, promotion 
will tend to go to the ‘nice boys’ rather than the able boys; [that] scientific 
innovation is discouraged as much as technical change.” And he ends by 
saying, “We need a ministry of Disturbance, a regulated source of annoy- 
ance, a destroyer of routine, an underminer of complacency, an enfant ter- 
rible.” Competition— More or Less? Current Business Srupies, Oct. 1952, 
pp. 27, 29. 

50See section 14 (a) of United Kingdom Monopolies and Restrictive 
Practices Inquiry and Control Act, 1948, 11 & 12 Geo. 6 Ch. 66. 
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judgment was entered against it.5! A fine levied against an anti- 
trust defendant does less for the public interest than, let us say, 
a 50% increase in the sales of a competitor in the year following 
entry of a civil judgment,*? or a tenfold increase in imports into 
this country by a single British company within a similar one year 
span,’ or the entry of an American firm into foreign markets that 
had been previously believed impregnable.** 


On the whole, therefore, an informed, imaginative, and for- 
ward-looking application of antitrust equity jurisprudence will do 
more to reconcile the current situation, needs and temperament of 
the enlightened business community with the basic spirit and pur- 
pose of the antitrust laws, than the assessment of criminal sanctions 
against antitrust violators, stripped as so many present day anti- 
trust violations are of the psychological malice and moral obtuse- 
ness that people still expect as a basis for a criminal proceeding.*® 





51 Under the Consent Final Judgment in United States v. Libbey-Owens- 
Ford (N.D. Ohio), CCH Trape Rec. Rep. Supp. 1948-1951, 62,323 (1948). 

52 Under the Consent Final Judgment in United States ‘v. Bendix Home 
Appliances, CCH 1948-1949 Trape Cases 62,346 (S.D.N.Y. 1948). 

53 Under the Final Judgment in United States v. American Can Co., 87 
F.Supp. 18, (N.D. Cal. 1949). See Wall Street Journal, Oct. 15, 1951. 

54 See United States v. Imperial Chemical Industries Inc., 105 F.Supp. 215, 
229 (S.D. N. Y. 1952). 

55 See Timberg, Competition — A Philosophy for Export and for Defense 
Production, 21 Geo. Wasu. L. Rev. 677, 692-3 (1953). 
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ADMINISTRATIVE LAw — DISQUALIFICATION OF TRIAL 
EXAMINER — FAILURE TO RaIsE IssuE TIMELY 


In a proceeding to set aside the Interstate Commerce Com- 
mission’s order and certificate of public convenience and necessity 
for the extension of an existing motor carrier route, the three- 
judge United States District Court for the Eastern District of Mis- 
souri on the day appointed for hearing allowed an amendment 
raising for the first time a contention that the Commission’s action 
was invalid for want of jurisdiction because the trial examiner 
had not been appointed pursuant to § 11 of the Federal Administra- 
tive Procedure Act, 5 U.S.C. § 1010. Upon proof that the appoint- 
ment had not been made in accordance with that Act, the District 
Court invalidated the order and certificate without considering the 
merits of the issue tendered in the original complaint. 100 F. Supp 
432. Upon appeal to the United States Supreme Court, held that 
such an objection first raised on appeal to the courts is waived by 
failure to raise the issue during the administrative proceeding un- 
less the facts indicate that the agency concealed the nature of the 
appointment or that information concerning the nature of the ap- 
pointment was otherwise unavailable to the complaining party. 
United States et al. v Tucker Truck Lines, 344 U.S. 33 (1952). 


In the absence of statutory restriction, the mere fact that a 
member of an administrative tribunal has had prior contact with 
a case does not disqualify him from acting in the formal pro- 
ceedings. See: Phillips v. Securities and Exchange Commission, 
153 F. 2d 27 (2d Cir. 1946); National Labor Relations Board v. 
Botany Worsted Mills, 133 F. 2d 876 (3d Cir. 1943), cert. denied 
319 U.S. 751 (1943); Farmer’s Livestock Commission v. United 
States, 54 F. 2d 375 (E.D. Ill, 1931). Even if such member took 
an active part in the investigation leading to the proceedings, there 
is no denial of due process. Brinkley v. Hassig, 83 F. 2d 351 (3d 
Cir. 1936). However, Section 11 of the Federal Administrative 
Procedure Act, supra, provides that a trial examiner in an ad- 
ministrative proceeding shall not have any inconsistent duties. In 
two leading cases, Wong Yang Sung v. McGrath, 339 U.S. 33 
(1950), and Riss & Co. v. United States, 341 U.S. 907 (1951), the 
Supreme Court has sustained attacks on administrative action be- 
cause of a violation of Section 11, supra. 


In neither of these cases was the question of the disqualifica- 
tion of the hearing officer raised at the administrative hearing; 
however, unlike the principal case, in neither was the question of 
timeliness of the objection raised. The Court now declares that 
because the question was not raised at the administrative level, 
the two earlier cases are not binding precedent on this point since 
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the Court is not bound by a prior exercise of jurisdiction where 
the issue was passed sub silentio. Mr. Justice Frankfurter and Mr. 
Justice Douglas dissented in the principal case on the grounds 
that the Wong case, supra, decided the question raised. 

Although this decision may be argued to be inconsistent with 
the holding in the Wong case, supra, it cannot be deemed incon- 
sistent with the rule that prevails with respect to the timeliness 
of an objection to a trial judge on the grounds of bias and preju- 
dice or interest. A statute forbidding a disqualified judge to act 
may be waived either expressly or impliedly by failure to make 
timely objection. Coltrane v. Templeton, 106 F. 370 (4th Cir. 
1901), Utz & D. Co. v. Regulator Co., 213 F. 315 (8th Cir. 1914). 
State courts have likewise held that disqualification of a judge 
for interest is waived unless objection is made at the earliest avail- 
able opportunity. Tari v. State, 117 Ohio St. 481, 159 N.E. 594, 
57 A.L.R. 284 (1927); Dotson v. Burchett, 301 Ky. 28, 190 S.W. 2d 
697, 162 A.L.R. 636 (1945); Washington Fire Ins. Co. v. Hegan, 
139 Ark. 130, 213 S.W. 7, 5 A.L.W. 1585 (1919). And it has been 
held that even if the disqualification of the judge was unknown, 
it is waived if not early raised unless it can be shown that the bias 
and prejudice worked to the prejudice of the complaining party. 
State v. Walls, 27 Ohio L. Abs. 545 (1938). In the principal case, 
the Court pointed out that there was no indication that the com- 
plaining party was in any way prejudiced by the action of the 
trial examiner: “there is no suggestion that he exhibited bias, 
favoritism or unfairness.” Moreover, in neither the principal case 
nor the Wong and Riss cases, supra, did the Court refer to the 
provision of Section 7 of the Administrative Procedure Act, 5 U.S.C. 
§ 1005, that, “... Any such officer may at any time withdraw if he 
deems himself disqualified; and upon the filing in good faith of a 
timely and sufficient affidavit of personal bias or disqualification 
of any such officer, the agency shall determine the matter as a 
part of the record and decision in the case ... .” (Emphasis 
supplied). When read together with Section 11, supra, this pro- 
vision would seem to demand the result that the Court reached 
in the principal case. 

Alba L. Whiteside 


Domestic RELATIONS — TorT ACTIONS BETWEEN 
HusBAND AND WIFE 


The plaintiff alleged that she was negligently injured in a 
club operated by the defendant, an unincorporated fraternal asso- 
ciation. Her husband was a member of the association at the time 
of the accident and, therefore, one of the defendants. The trial 
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and appellate courts sustained a demurrer to the plaintiff’s peti- 
tion on the ground that it did not state a cause of action because 
in Ohio a wife can not sue her husband for tort injuries. On ap- 
peal to the Supreme Court, Held, reversed and remanded. The 
common law unity of husband and wife has been abolished in 
Ohio by Onto Gen. Cope §§ 7997 - 8002, 11245, 11591 which define 
the rights of husband and wife; therefore, the plaintiff wife can 
maintain an action of tort against an association of which her hus- 
band had been a member. Damm v. Elyria Lodge No. 465, Benevo- 
lent Protective Order of Elks, et al., 158 Ohio St. 107, 107 N. E. 
2d 337 (1952). 

At common law, husband and wife were considered one per- 
son and unable to sue each other. Phillips v. Barnet, 1 Q.B.D. 
436 (1876); 30 C.J. 507. A married woman was not sui juris at 
common law and was incapable of maintaining an action without 
joinder of her husband. Barber v. Barber, 21 How. 582 (U.S. 1858). 
This doctrine of legal identity prevented the wife from suing 
her husband in tort for personal injuries. Schultz v. Schultz, 89 
N.Y. 644 (1882); Strom v. Strom, 98 Minn. 427, 107 N.W. 1047 
(1906). One of the main arguments for the disability is that if 
such actions were allowed the peace and tranquility of the family 
relationship would be disturbed. David v. David, 161 Md. 532, 157 
Atl. 755, 91 A.L.R. 1100 (1932). See McCurdy, Torts between 
Persons in Domestic Relations, 43 Harv. L. Rev. 1030 (1930). 

At first equity, then legislation passed in the 19th Century 
known as the Married Woman’s Property Acts, gave the wife a 
separate legal right to sue or be sued independently in certain 
actions. Nearly all the states have legislation granting actions of 
one type or another. VERNIER, AMERICAN Famity Law § 179 (1935). 
The ability of the wife to sue her husband depends upon the 
judicial interpretation of these statutes and the degree the courts 
are willing to erode away the doctrine of legal identity. Wait v. 
Pierce, 191 Wis. 202,'209 N.W. 475, 210 N.W. 823, 48 A.L.R. 276 
(1926). 


In Thompson v. Thompson, 218 U.S. 611 (1910), the majority 
of the United States Supreme Court construed the Married 
Woman’s Act of the District of Columbia, D. C. Cope § 43 (1929), 
which gave the wife a right to sue or be sued as a feme sole, as 
not giving her the right to sue her husband in tort. The majority 
of the states have strictly construed their statutes as having no 
effect upon the common law disability. Peters v. Peters, 156 Calif. 
32, 103 Pac. 219 (1909); Furstenburg v. Furstenburg, 152 Md. 247, 
136 Atl. 534 (1927); Furey v. Furey, 193 Va. 727, 71 S.E. 191 (1952) ; 
160 A.L.R. 1406 (1946). Some states will not allow a wife to 
maintain an action against her husband for an ante-nuptial tort. 
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Patenaude v. Patenaude, 195 Minn. 523, 263 N.W. 546 (1935). A 
strong minority of states have construed their statutes and consti- 
tutions as allowing the wife an action against her husband for inten- 
tional or negligent injuries. Brown v. Brown, 88 Conn. 42, 98 Atl. 
889 (1914); Courtney v. Courtney, 184 Okla. 395, 87 P. 2d 660 
(1938); Brandt v. Keller, 413 Ill. 503, 109 N.E. 2d 729 (1953); Wait v. 
Pierce, supra. In New York, tort actions between husband and 
wife are expressly allowed by statute. N.Y. Dom. Ret. Law. § 57 
(1939). Though the Married Woman’s Statutes grant the wife an 
action in tort against her husband, it does not necessarily mean 
that the husband also has an action. Fehr v. General Accident & 
Life Insurance Co., 246 Wis. 228, 16 N.W. 2d. 787, 160 A.L.R. 1402 
(1944), changed by statute. Wis. Sr. § 246.075. Scholtens v. Schol- 
tens, 230 N.C. 149, 52 S.E. 2d. 350 (1949). 


The right to maintain an action between spouses or not is a 
substantive right and part of the cause of action; therefore, the 
lex loci governs as to substantive rights unless it contravenes the 
public policy of the forum. Coster v. Coster, 289 N.Y. 438, 46 N.E. 
2d. 509, 146 A.L.R. 702 (1943). States which do not allow actions 
between spouses will not as a rule entertain suits for torts even 
though permitted in the state where the tort occurred. Mertz v. 
Mertz, 271 N.Y. 466, 3 N.E. 2d. 597, 108 A.L.R. 1120 (1936); Kyle 
v. Kyle, 210 Minn. 204, 297 N.W. 744 (1941). 


In Phillips v. Graves, 20 Ohio St. 371, 5 Am. Rep. 675 (1870), 
the Supreme Court of Ohio recognized both the common law 
doctrine of legal identity and equity’s concept of a separate legal 
estate in the wife. This was modified in 1887 by statute, Onto 
Gen. Cope § 8002-1 to 8002-8, which gave the wife the right to 
maintain certain actions in the protection of her property. In State 
v. Phillips, 85 Ohio St. 317, 97 N.E. 976 (1912), the Supreme 
Court held that Onto Gen. Cope § 7995 to 8004 did not remove 
the common law disability preventing criminal prosecution of the 
wife for larceny of the husband’s goods. This case was cited with 
approval in Finn v. Finn, 19 Ohio App. 302, 23 Ohio L.R. 83 (1924), 
and in Leonardi v. Leonardi, 21 Ohio App. 110, 153 N.E. 93 (1935), 
where a wife was not allowed to sue her husband for injuries 
received from the negligent operation of a car by the husband. 
The plaintiff in the Finn case, supra, called attention to Onto 
Gen. Cope § 11245 which provides that “A married woman shall 
sue and be sued as if she were unmarried ....” The appellate court 
rejected this argument saying the enabling statutes referred to 
were not intended by the legislature to confer a civil action in 
tort between spouses. 


The principal case reasons that in Ohio the pertinent statutes, 
supra, and Article I, Section 16 of the Ohio Constitution had so 
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“modified” the common law rule of identity that a wife could sue 
her husband in tort. The court rejected the majority opinion of the 
Thompson case, supra, and distinguished State v. Phillips, supra, 
by limiting it to its facts which involved a criminal prosecution by 
a husband against his wife for larceny. Though most courts are 
emphatically opposed to creation of a crime by implication, the 
holding in State v. Phillips, swpra, seems untenable in light of the 
principal case and the fact that the fiction that the personality of 
the wife merges into that of the husband has been universally abol- 
ished by statute or constitutional amendment. See State v. Herndon, 
158 Fla. 515, 27 So. 2d. 833 (1946). The court in the principal case 
called particular attention to the Courtney case, supra, in which the 
position taken by most of the states is reviewed. The courts which 
permit such actions feel that the old actions of divorce and criminal 
prosecution for assault and battery are inadequate to protect the in- 
terest of the wife. 


Because of the peculiar facts of the case, the court possibly 
could have allowed the action by considering the identity doctrine 
not applicable to an unincorporated association. Benevolent asso- 
ciations are liable for their actions either in a representative suit 
or as an entity under the statute. High v. Supreme Lodge, 214 
Minn. 164, 7 N.W. 2d. 675 (1943); 38 Am. Jur. 582; WricHTINGTON, 
UNINCORPORATED ASSOCIATIONS AND BusINEss Trusts §70 (1923). 
Even though a wife has been denied the right to sue a partnership 
in which her husband was a partner, Caplan v. Caplan, 268 N.Y. 
445, 198 N.E. 23, 101 A.L.R. 1223 (1935); Karalis v. Karalis, 213 
Minn. 31, 4 N.W. 2d. 632 (1942), it is doubtful whether the de- 
fendant association is governed by the law of partnership and that 
the doctrine of the Caplan case is applicable. Normally such asso- 
ciations are not organized for profit and are, therefore, governed 
solely by the law of agency. Robbins v. Cook, 42 S.D. 136, 173 N.W. 
445 (1919); cf, Koogler v. Koogler, 127 Ohio St. 57, 186 N.E. 725 
(1933); 1 Witurston, Contracts § 308 (1936). It is, therefore, pos- 
sible that these associations or their members could be liable re- 
gardless of the marriage bar. 


The court in the principal case did not delve into this problem, 
but decided to eliminate the identity doctrine altogether in the field 
of torts, which constitutes a definite departure from the prior Ohio 
holdings. See Comment, 13 Onto Sr. L. J. 90 (1952). Outside of a 
few actions for willful torts between estranged spouses, the most 
prolific action will probably involve automobile negligence with 
insurance in the background. Recovery will be barred in the great 
bulk of the cases by the “guest” statutes and statutes like N. Y. 
Ins. Law § 167(3) which relieves the insurance companies of li- 
ability in such actions unless expressly provided for in the policy. 
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The principal case reflects the tendency of society to give the wife 
greater independence from her husband, and it will be interesting 
to see how far the courts and legislature will allow such actions 
in the future. 


Charles F. Johnston 


EvipENCE—ExPERT WITNESSES—REVERSAL OF TRIAL Court’s RULING 


In a malpractice action for the alleged negligent treatment of 
a broken leg, plaintiff offered as an expert witness an elderly 
specialist in gynecology licensed to practice in a neighboring state 
who, although no longer able to do operative work, had kept abreast 
of surgical and medical developments through observation and 
reading. The trial court, declaring him not qualified as an expert, 
declined to allow him to testify and, as plaintiff offered no other 
witnesses, the action was dismissed. On appeal, held (2-1), revers- 
ed, and a new trial ordéred. The rejection of the witness was 
“erroneous and constituted a mistaken use of discretion.” Carbone 
v. Warburton, 22 N.J. Super. 5, 91 A. 2d 518 (1952), aff'd, 11 N.J. 
418, 94 A. 2d 680 (1953). 


The decision was not startling; for it is well established that 
appellate courts will review the use of discretion by trial courts in 
rulings on the competency of expert witnesses, despite contrary 
contentions that the appellate function is limited to the review of 
the legal standards applied. Sinz v. Owens, 33 Cal. 2d 749, 205 P. 2d 
3 (1949); 32 C.J.S., Eviwence § 548; 3 Jones, Evipence § 1318 (2d 
Ed. 1926); See Note, 166 A.L.R. 1067 and cases cited. Contra: State 
v. Bunk, 4 N.J. 461, 73 A. 2d 249 (1950); Bratt v. Western Air 
Lines, Inc., 155 F. 2d 850 (10th Cir. 1946). Occasionally there is 
a misleading tendency to see a problem of reviewability, undoubt- 
edly furthered by Wigmore’s insistence on reserving absolute final- 
ity of decision to the trial judge, without review on appeal, 2 Wic- 
MORE, EvipENcE § 561 (3d Ed. 1940), but the matter is essentially 
a question of when and under what circumstances the appellate 
court will reverse. A common, though not the only, statement of 
the rule is that, “unless founded on some error of law, or on serious 
mistake or abuse of discretion, the ruling of the trial court on this 
preliminary question is not reversible.” Burchett v. State, 35 Ohio 
App. 463, 173 N.E. 301 (1930). Actually, such rulings are only in- 
frequently disturbed on any ground, but the distinction between 
incorrect standards of law and abuse or misuse of discretion is im- 
portant since reversals on any but the former ground are extreme- 
ly rare in occurrence. 

Much of this restraint can be attributed to the reluctance on 
the part of appellate courts to interfere with the exercise of the 
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trial judge’s discretion by substituting their judgment for his. Ac- 
cordingly, they insist on a showing of abuse high enough in degree 
and of such effect as to constitute error prejudicial to the appellant. 
That the reviewing tribunal would have reached a different con- 
clusion, or even that actual error has been demonstrated, will not 
suffice to upset the ruling without the requisite finding of pre- 
judicial error. Healy v. Billias, 17 N.J. Super. 119, 85 A. 2d 527 
(1951); Moeller v. St. Paul City Ry. Co., 218 Minn. 353, 16 N.W. 2d 
289 (1944); Cincinnati St. Ry. Co. v. Hickey, 29 Ohio App. 399, 
163 N.E. 310 (1928). The degree of abuse necessary has been vari- 
ously designated as “clear”, Sinz v. Owens, supra, “palpable”, Robi- 
son v. Chicago, Great Western R. Co. (Mo. App.) 66 S.W. 2d 180 
(1933), or “manifest”, Mopet Cope or Evivence, Rute 105, Com- 
MENT.- 


What constitutes abuse, however, has not been completely 
agreed upon. Nor can it be, since, after all, the matter by definition 
is one of judicial discretion. The few attempts to establish a rule 
have been in the area of the minimum amount of evidence neces- 
sary to demonstrate a witness’ qualifications. Robison v. Chicago, 
Great Western R. Co., supra, states that palpable abuse would oc- 
cur in allowing a witness to testify where no evidence of his qualifi- 
cation had been presented; but a showing of 18 years experience 
as a railroad engineer sufficed where the question was one of stop- 
ping capacity of certain railroad air brakes. Earlier, in Katz v. 
Delohery Hat Co., 97 Conn. 665, 118 Atl. 88 (1922), a witness with 
30 years experience in the hat manufacturing business was con- 
sidered qualified to testify as to the condition of the fur market 
after the 1918 Armistice where qualification based on incompetent 
or insufficient evidence would have constituted abuse of discretion. 
More recently, 27 years service with a municipal fire department 
was deemed sufficient for a fire chief to give an opinion that a 
petroleum-base paint thinner could be ignited from sparks of an 
emery wheel where substantial evidence was needed to support 
the trial court’s ruling. Humiston v. Hook, 86 Cal. App. 2d 101, 
194 P. 2d 122 (1948). The qualification must affirmatively appear. 
Byrd v. Virginian Ry. Co., 123 W. Va. 47, 13 S.E. 2d 273 (1941). 


The principal case comes as one of the rare instances of re- 
versal for misuse of discretion with the dissenting opinion ex- 
pressing quite strongly the conflict of opinion on the point. Unlike 
the great majority of cases, the witness here was rejected. Usually, 
on the basis of some quantum of evidence, the expert is permitted 
to testify, with the degree of his knowledge or skill going more to 
the weight of his opinion than to its admissibility. Reliance is 
placed on cross-examination for the exposition of any weaknesses 
and on the jury for evaluation. Also, here, the trial judge’s ruling 
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was the sole issue brought for review, leaving no opportunity for 
its relegation to a position subordinate to the more important alle- 
gations of error usually present. After rejecting the theory that 
the holder of a license to practice is qualified to give an opinion 
merely by virtue of his holding the license, the court elaborated 
on the difficulties attending the presentation of expert testimony. 
Pointing out the extreme reluctance of many professional people, 
particularly physicians, to appear and give opinion testimony, the 
court indicated that the trial judge should have regard for the 
difficulties of proof thus encountered, with a “reasonable” amount 
of evidence sufficing to qualify the expert. 


The dissent, beyond disagreeing with the majority’s evaluation 
of the facts, argued quite comprehensively the theory that appellate 
review of the trial judge’s rulings should be limited strictly to a 
search for error of law. An indication of the unsettled state of 
opinion in this area, however, is the citation of several New Jersey 
cases in support of this view which, though not the identical cases 
cited by the majority, are contemporaneous with them. The dissent 
concluded with a statement of Wigmore’s position that determina- 
tions of the trial judge in such instances ought not to be reviewed 
on appeal; this point was expressly disapproved in the affirming 
opinion, supra. The case for review of discretion is also well pre- 
sented in the concurring opinion in Hager v. Weber, 7 N. J. 201, 214, 
81 A. 2d 155, 161 (1951). 


There is a dearth of Ohio law on this point, but the suscepti- 
bility to the split of opinion appearing in the principal case seems 
considerably less. Although the most recent decision, Beam v. B. & 
O. Ry., 77 Ohio App. 419, 68 N.E. 2d 159 (1945), would seem to 
leave the matter in the air by the statement that the decision “will 
not be disturbed unless clearly shown to be erroneous,” especially 
when this is recognized as a quotation from Bradford Glycerine Co. 
v. Kizer, 113 F. 894 (6th Cir. 1902), but omitting the final phrase 
“as a matter of law”, there is respectable authority for a review 
of discretion in Burchett v. State, supra. See also: 2 O. Jur., Part 
2, Opinion AND Expert Evipence § 676. Cincinnati St. Ry. Co. v. 
Hickey, supra, and L.S. & M.S. Ry. Co. v. Terry, 14 O.C.C. 536, 
7 O.C.D. 599 (1897). Both speak of the “reasonable” amount of dis- 
cretion allowed the trial judge in the admission of expert and 
opinion evidence but do this more in terms of whether the issue 
is one in which such evidence is necessary or would be of assistance 
to the trier of fact. That a strong showing of abuse is needed in 
order to secure a reversal is made plain for all these Ohio decisions 
clearly require a demonstration of prejudicial error to justify such 
a ruling. 

James E. Chapman 
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IncomE TAxATION — Gross INCOME — SicK BENEFITS 
RECEIVED From EMPLOYER 


The plaintiff received from his employer sick benefits of $300 
per month for six months while he was on a sick leave. He was tax- 
ed on this amount as gross income. In this action for a refund the fed- 
eral district court rendered a judgment in favor of the defendant. 
On appeal to the United States Court of Appeals for the Seventh 
Circuit, held, reversed. Sick benefits are to be excluded from gross 
income by Section 22 (b) (5) of the Internal Revenue Code. In re 
Epmeier v. United States, 199 F. 2d 508 (7th Cir. 1952). 

When an employee is disabled and unable to work and thus 
receives accident or health insurance payments, these payments are 
to be excluded from gross income in a personal income tax return. 
Int. Rev. Cope § 22 (b) (5). The issue now is whether benefits re- 
ceived by the employee while on sick leave but which are paid 
directly by the employer and not by the insurance company should 
also be excluded under the meaning of this statute. 

The constitutionality of taxing such proceeds has never been 
raised before a federal court. It might be argued that the payments 
are intended as a substitute for the employee’s earnings and should 
be regarded as income. Macritt, TaxaBLe Income 383 (1945). A 
Scottish court held, however, that such payments do not consti- 
tute taxable income. In that case the United States made payments 
to a former private soldier whose war injuries caused his confine- 
ment as a lunatic in Scotland. Laird v Com’rs., 14 Tax Cas. 395 
(Ct. of Sess., 1929). 


One month after the decision by the circuit court in the instant 
case, the internal revenue commissioner issued a release in which 
he stated that such payments would constitute income. He did 
not mention the Epmeier case, supra, although his statements con- 
cerned the issues of this decision. He said that self-insured plans 
established by employers which provide for the payment of sickness 
or accident benefits to employees do not become plans of insur- 
ance just because they comply with state disability benefits statutes. 
If payments do not fall under a plan of insurance they are not 
exclusions and are subject to income tax. I.T. 4107, 1952-23-13961, 
525 C.C.H. 6335. 

Again, on March 26, 1953, the Commissioner of Internal Reve- 
nue issued a special release, in which he specifically mentioned the 
Epmeier case, supra. The release states that the Internal Revenue 
Department will not follow this decision, as it was decided on a 
narrow ground and to follow this decision in future cases would 
not be within the intention of Congress as to the meaning of this 
statute. The federal act was originally passed at a time when in- 
dividuals took out individual policies of insurance with insurance 
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companies for compensation for personal injuries or sickness. The 
premiums on these policies were paid out of taxable income. But 
today, it has become common practice for employers to give this 
type of compensation during periods of sick leave by making 
direct payments to the employees. The commissioner thus contends 
that it was the intention of Congress to exclude from gross income 
only payments which are truly insurance payments. C.C.H. (March 
26, 1953) 6136. 

The court in the instant case, however, did not adopt these 
arguments when it decided that insurance is a contract under 
which one party for consideration promises to indemnify in case of 
certain specified losses. It is a transfer of a risk from the insured 
to the insurer. In this case there was no formal insurance policy 
issued to the worker, but the company’s intention to make such 
payments was included in their documents. However, there is no 
statutory requirement that a formal insurance policy must exist. 
Although the employee paid no premiums, there was consideration 
in the contract of employment. This protection was part of the com- 
pensation running to the employee. This court stated that the pur- 
pose of the statute, Section 22 (b) (5) of the Internal Revenue 
Code, was to relieve the employee of the burden of paying income 
tax on benefits he receives while sick for the purpose of combat- 
ing that illness. 

There is thus a problem confronting the Bureau. They must 
make a decision on how far they can go in exempting compensa- 
tion merely because the payments are received during a period of 
illness. If the employee is simply getting paid whether he is sick 
or well, can we call this health insurance? 

Even if the commissioner’s contention is correct that it was not 
the original intention of Congress to exclude this type of payment 
from the gross income, it is evident that the customs have changed 
since that statute was enacted and this type of arrangement is 
common practice today. From the reports of the commissioner it 
is apparent that the Bureau does not intend to follow this case. 
Therefore, payments made directly to an employee while on sick 
leave by his employer are to be subject to income tax. However, 
if a similar case were presented and appealed to a federal court, 
the court would probably follow the decision of the Epmeier case, 
supra, and again overrule the commissioner. 

Carl E. Juergens 


NEGLIGENCE — LIABILITY OF RuRAL ABUTTING LANDOWNERS 
For Trees FaAuuinc Into THE HIGHWAY 
While plaintiff’s decedent was operating his truck along a rural 
state highway, limbs from a decayed tree overhanging the highway 
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fell on the truck causing decedent to lose control. The truck struck 
a tree, with decedent’s death resulting from the injuries he sus- 
tained. In his action for the wrongful death, plaintiff alleged that 
defendant had knowledge of the tree’s dangerous condition. De- 
fendent’s demurrer was sustained on the ground that the petition 
did not state a cause of action. Held, reversed. Although a rural 
landowner has no duty to inspect, an owner having knowledge, 
actual or constructive, of a patently defective condition of a tree 
must use reasonable care to prevent harm to a person lawfully 
using the highway. Hay v. Norwalk Lodge No. 730, B.P.O.E., et al., 
92 Ohio App. 14, 109 N.E. 2d 481 (1952). 


Historically, an abutting landowner owed no duty to travelers 
on the highway for the natural condition of his premises. Miller v. 
City of Detroit, 156 Mich. 630, 121 N.W. 490 (1909); Prosser on 
Torts § 76 (1941). In England and the urban areas of this country 
an exception to the rule was made for patently defective trees that 
fell into the highway if the owner knew, or should have known 
of their dangerous condition. Caminer et al. v. Northern & London 
Investment Trust, Ltd., 2 K.B. 64, 11 A.L.R. 2d 617 (1949); Brown 
v. Milwaukee Terminal Ry. Co., 199 Wis. 575, 227 N.W. 385 (1929); 
Smith et al. v. Bonner, 63 Mont. 571, 208 Pac. 603 (1922); Weller v. 
McCormick, 52 N.J.L. 470, 19 Atl. 1101 (1890). Many statutes have 
imposed a duty on municipalities and other governmental bodies to 
protect travelers from dangerous trees. See notes, 14 A.L.R. 2d 186; 
60 C.J.S. 527; 40 C.J.S. 301. 

In rural areas, however, the rule of non-liability is still applied 
to dangerous trees abutting the highway. Chambers v. Whelen, 44 
F. 2d 340, 72 A.L.R. 611 (4th Cir. 1930); Zacharias v. Nesbitt, 150 
Minn. 369, 185 N.W. 295, 19 A.L.R. 1016 (1921); see notes, 49 
A.L.R. 840; 11 A.L.R. 2d 626. There are two basic arguments for re- 
taining rural non-liability. The first is the great burden imposed on 
the rural owner if he must inspect all his trees. The second, that 
many states have statutes imposing a duty on the governmental 
agency in charge of maintenance of the highways to care for defec- 
tive trees. 


The rule of rural non-liability has not been universally ac- 
cepted, for in Delaware an abutting owner of a suburban forest 
was held liable for injuries to a traveler on the highway resulting 
from the fall of limbs from a decayed tree. Brandywine Hundred 
Realty Co. v. Cotillo, 55 F. 2d 231 (3rd Cir. 1931). A trial court in 
Pennsylvania in a case that is quite similar factually to the principal 
case held that even if there is a statutory duty on the state high- 
way department to supervise trees, it does not excuse the land- 
owner, and he will be liable if he had constructive notice of the 
dangerous condition of the tree. Falco v. Bryn Mawr Trust Co., 
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Adm’r, 43 Montg. Co. L.R. 41, 10 Pa. D. & C. 115 (1927). A few 
courts have even said that a defective tree should be treated like 
an artificial structure, in which case the liability is absolute. 
Medeiros v. Honomu Sugar Co., 21 Hawaii 155 (1912); Patterson 
v. Canadian Robert Dollar Co. (dissent), 41 B.C. 123 (1929). If 
the defect is caused by the active negligence of the owner, or some- 
one with the owner’s consent, the owner will be liable to the user 
of the highway. Nagle v. Brown, 37 Ohio St. 7 (1881); Miller v. 
Jacobs, 249 N.Y. 577, 164 N.E. 590 (1928); Ver-Vac Bottling Co. v. 
Henson, 147 Md. 267, 128 Atl. 48 (1925). 


The court in the principal case first ruled that the plaintiff 
could not sue the unincorporated organization as an entity, or the 
trustees thereof as individuals, before reaching the instant problem 
— the liability of an abutting landowner for trees which cause in- 
juries to a traveler on the highway. The case is one of first im- 
pression in Ohio, although an earlier case discussed the problem 
while deciding on another point. Gschwind v. Viers, 21 Ohio App. 
124, 152 N.E. 911 (1925). The opinion points out that it makes 
no difference whether the tree was in the right of way or not, 
since there is no duty on the state highway department to care 
for trees, (although the director of highways has the right to trim 
and maintain trees in the highway. Onto Rev. Cope § 5501.15 
(1178-6) .). This leaves inapplicable in Ohio the argument against 
imposing a duty on rural landowners that there is a statutory duty 
on highway officials to maintain trees. The case seems rather like 
a nuisance case, not nuisance per se, but knowingly allowing a 
dangerous condition to remain on one’s premises. Even in England 
there is no liability for latent defects in trees, and there is much 
support for the court’s holding that a tree is not an extra-hazardous 
possession. Noble v. Harrison, 2 K.B. 332, 49 A.L.R. 833 (1926); 
Miller v. City of Detroit, supra; Caminer et al. v. Northern & Lon- 
don Investment Trust, Ltd., supra. 


The court also takes a negligence approach by declaring: “An 
owner of property abutting the highway has the obligation to use 
reasonable care to keep his premises in such condition as not to 
endanger travelers in their lawful use of the highway,” and, “the 
owner is responsible because in the management of his property 
he has not acted as a reasonably prudent landowner would act.” 
The problem then becomes: what is reasonable? It is expressly stat- 
ed that there is no duty to inspect, and the tree in question must 
be patently defective. But, the court in the syllabus uses the phrase 
“constructive knowledge”, and in the opinion says: “If the danger 
is apparent, which a person can see with his own eyes, and he fails 
to do so with the result that injury results to a traveler on the way, 
the owner is responsible... .” The phrase “constructive knowledge” 
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has never been defined in Ohio before this decision. Other courts 
have defined it as: “Knowledge which could be acquired by the 
exercise of ordinary care,” Luck v. Buffalo Lakes, 144 S.W. 2d 672 
(1940), or, “Where general observation by inspection or otherwise 
should have revealed such defects.” Brown v. Green, (Del.) 1 Pen- 
newell 532, 42 Atl. 991 (1898). Constructive knowledge and the 
lack of a duty to inspect seem to be conflicting principles. Con- 
structive knowledge, as defined by the court, would indicate that 
if the owner should have seen the defect and failed to do so, he 
would be liable. On the other hand, a lack of duty to inspect tends 
to indicate that actual knowledge is necessary to impose responsi- 
bility. This presents the problem of what would be the decision in a 
fact situation similar to this case except that the owner did not 
know, but should have known, of the dangerous condition of the 
tree. 

Although the case says there is no duty to inspect, this case 
can be fairly interpreted as holding that if a rural owner knows, 
or should know, of a patently defective condition of a tree, he will 
be responsible. This adopts the English and the urban rule for the 
rural areas of Ohio. 

David Carroll 


PLEADING -— SHAM — METHOD oF PROOF 


Plaintiff, a lawyer, sued his client in quantum meruit and on a 
written contract for services rendered. Defendant answered by set- 
ting up an oral release and by a general denial. Plantiff moved that 
these defenses be stricken as sham and that judgment be rendered 
on the pleadings. Held, judgment granted. In determining what a 
sham pleading is the court may consider pleadings, affidavits, ex- 
hibits, depositions and evidence on motion to strike. Metzenbaum v. 
Lyman, 49 Ohio Op. 167, 108 N.E. 2d 869 (1952). 


A sham pleading has been defined as a pleading good in form, 
but false in fact and not pleaded in good faith. White v. Calhoun, 
83 Ohio St. 401, 94 N.E. 743 (1911), 31 O. Jur. 892. At common 
law, a sham pleading was subject to a motion to strike. 72 Am. Dec. 
521. Some states have taken statutory cognizance of sham plead- 
ing. CLark, LAw or Cope PuLeapinc § 87 (1947). Other jurisdictions 
have adopted summary judgment statutes. Rute 56 (C) Frep. Ru.es 
Crv. Proc., Ctark, Law or Cope Pieapine § 88 (1947). While the 
Ohio General Code makes no express statutory reference to sham 
pleadings, it specifically allows a motion to strike a pleading. Onto 
Gen. Cope § 11375. In the absence of a statute, it is often held that 
the court has an inherent power, existing at common law, to strike 
sham pleadings. Butterick Publishing Co. v. Smith, 112 Ohio St. 


ee 
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73, 146 N.E. 898 (1925); White v. Calhoun, supra (the leading Ohio 
case on sham). A contra view has been taken. Broocks v. Muirhead, 
221 N.C. 466, 20 S.E. 2d 273 (1942); Schottenfels v. Marsman, 16 
Ohio App. 78 (1922) (apparently ignoring White v. Calhoun, su- 
pra). 

However, there is a split of authority over the means available 
to a court in determining whether the pleading is sham. At com- 
mon law, extrinsic evidence, such as affidavits, was admissible. 72 
Am. Dec. 521. Some jurisdictions today require that proof of a sham 
be determined solely from the pleading itself or from facts within 
the judicial knowledge of the court. McDonald v. Pincus, 13 Mont. 
83, 32 P. 283 (1893); Reed v. Neu-Pro Construction Corp., 226 
App. Dec. 70, 234, N.Y.S. 400 (1929), abrogated by statute, N.Y. 
C.P.R. 103 (1944). Under this view, extrinsic evidence is excluded 
in proving a sham because “such a practice seems to lead toward 
a dangerous and unwarranted encroachment upon the right of 
trial...” McDonald v. Pincus, supra. 


Other jurisdictions, taking a contra view, admit extrinsic evi- 
dence such as affidavits, Sheets v. Ramer, 125 Minn. 98, 145 N.W. 
787 (1914), Goldberg v. Fisher, 11 N.J. Misc. 657, 168 Atl. 232 
(1933); allegations of the movant, Cook v. Ramsey, 322 Ill. App. 
671, 54 N.E. 2d 624 (1944); depositions, Felder v. Pugh, 53 Ohio L. 
Abs. 90, 81 N.E. 2d 639 (1949); or evidence in such manner as the 
court may direct, Burkhalter v. Townsend, 139 S.C. 324, 138 S.E. 
34 (1927). This is also the English rule. Remmington v. Scoles, 2 
Ch. 1 (1897). In jurisdictions which have adopted summary judg- 
ment legislation the statutes usually specifically provide for use of 
affidavits, pleadings, depositions, and admissions on file. Rute 56 
(C) Fev. Rutes Civ. Proc., CLark, Law or Cope Pieapine § 88 
(1947). 

Courts which allow extrinsic evidence do so on the basis that 
the right to a trial by jury is contingent on the presentation of a 
justicable issue, Barker v. Foster, 29 Minn. 166, 12 N.W. 460 (1882), 
and the court has the right to determine its existence in such man- 
ner as it may direct. 72 Am. Dec. 521. 

However, courts which allow extrinsic evidence are careful to 
provide a full and fair hearing, 48 Cox. L. Rev. 780 (1948), by re- 
quiring that if affidavits are used there must be an opportunity for 
confrontation and cross-examination, Zinsmaster Baking v. Com- 
mander Milling Co., 200 Minn. 128, 273 N.W. 673 (1937), Parish 
Asschu Properties Inc., 247 Wis. 166, 19 N.W. 2d 276 (1945); by re- 
fusing to allow controversial issues of fact to be determined by af- 
fidavits, Kirk v. Welch, 212 Minn. 300, 3 N.W. 2d 426 (1942), Golden 
v. Universal Indemnity Ins. Co., 117 N.J. Law 192, 187 Atl. 163 
(1942); and by requiring that the party alleging the sham carry the 
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burden of proof, Scottish Rite Co. v. Salkowitz, 119 N.J. Law 558, 
197 Atl. 43 (1938). 

By dictum, the leading case on sham in Ohio indicated that 
depositions were admissible, White v. Calhoun, supra. More recent 
decisions have permitted depositions, Felder v. Pugh, supra, af- 
fidavits, exhibits and sworn evidence. Butterick Publishing Co. v. 
Smith, supra. 

Until a decision is obtained from a higher tribunal, the principal 
case indicates that Ohio trial courts, in considering the question of 
sham, may rather liberally allow extrinsic evidence to be intro- 
duced to determine if an answer, good on its face, does present a 
justicable issue. 

However, notwithstanding specific judicial decisions granting 
authority to determine sham pleadings, White v. Calhoun, supra, 
Ohio trial courts generally refuse even to consider the question 
of sham but instead allow the defendant to file an answer, thereby 
needlessly extending the litigation. The best solution to this prob- 
lem would seem to be the enactment of a summary judgment 
statute, specifically granting the authority and stating the means 
by which the courts could determine sham pleading. 

Earl E. Mayer, Jr. 


State TAxATION — REAL Property — CONSTITUTIONALITY 
oF TURNPIKE EXEMPTION STATUTE 


Outo Rev. Cope § 5537.20 (1212), Turnpike Projects, states: 
“The exercise of the powers granted by this act will in all respects 
be for the benefit of the people of the state...and as [such], the 
commission shall not be required to pay any taxes... upon... any 
property acquired ... under the provisions of this act... .” The At- 
torney General has declared, following this statute, that real prop- 
erty so acquired is exempt from taxation and that “it would be 
difficult to perceive how any argument could be successfully ad- 
vanced as to the unconstitutionality” of this section under the Ohio 
Constitution. 1953 Ohio Ops. Att’y Gen., #2840. Onto Constr. Arr. 
XII, § 2, states, “... general laws may be passed to exempt burying 
grounds, public school houses, houses used exclusively for public 
worship, institutions used exclusively for charitable purposes, and 
public property used exclusively for any public purpose....” (Em- 
phasis supplied.) 

It is evident, upon examination of the last phrase, that there is 
no question but that turnpike property is public property, since 
Onto Rev. Cope § 5537.07 (1207) states: “...title [of property] 
shall be in the state.” Nor is there a question of public purpose, 
since the court, influenced by § 5537.20, supra, has declared the 
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Ohio Turnpike Commission to be a public organization created for 
a public purpose. State, ex rel Kauer v. Defenbacher, 153 Ohio St. 
268, 91 N.E. 2d 512 (1950). However, a question does arise as to 
whether all the land acquired by the Turnpike Commission is used 
exclusively for a public purpose. The adverb “exclusively,” which 
appears three times in Art. XII, § 2, supra, preceding the phrases, 
“public worship charitable purposes,” and “public purpose,” has re- 
ceived considerable construction by the courts. 


Early public worship cases received a rather strict interpreta- 
tion of “exclusively,” although recently the court has said it should 
receive a “reasonable”, not literal construction. In re The Bond Hill- 
Roselawn Hebrew School, 151 Ohio St. 70, 84 N.E. 2d 270 (1949); 
Mussio v. Glander, 149 Ohio St. 423, 79 N.E. 2d 233 (1948). In 
charity cases involving income producing activities, such as hos- 
pitals, YMCA’s, etc., again the court has not required a literally 
exclusive use for charity, if the profit is not for the pecuniary 
advantage of those involved, and if the main objective is for the 
purpose allowed by the Constitution. Golman v. The Friars Club, 
et al, 158 Ohio St. 185, 107 N.E. 2d 518 (1952); Battelle Memorial 
Institute v. Dunn, 148 Ohio St. 53, 73 N.E. 2d 88 (1947); O’Brien, 
Treasurer v. The Physicians Hospital Association, 96 Ohio St. 1, 
116 N.E. 975 (1917); Cleveland Osteopathic Hospital v. Zangerle, 
153 Ohio St. 222, 91 N.E. 2d 261 (1950); Goldman v. Robert E. 
Bentley, Post No. 50, American Legion, 158 Ohio St. 205, 107 N.E. 
2d 528 (1952); The Welfare Federation of Cleveland v. Glander, 
146 Ohio St. 408, 64 N.E. 2d 813 (1945); American Committee of 
Rabbinical College of Telshe, Inc. v. Board of Tax Appeals, 156 Ohio 
St. 376, 102 N.E. 2d 589 (1951); The College Preparatory School 
For Girls v. Evatt, 144 Ohio St. 408, 59 N.E. 2d 142 (1945). 


Public property cases seem to dwell upon whether or not there 
is a private use of the property, and hold the use to be not ex- 
clusive if it is for private use or gain. The main category dealing 
with denial of exemptions has been municipalities operating in a 
proprietary capacity. City of Cleveland v. Board of Tax Appeals, 
153 Ohio St. 97, 91 N.E. 2d 480 (1950); Zangerle v. City of Cl-ve- 
land, Division of Municipal Transportation, 145 Ohio St. 347, 61 
N.E. 2d 720 (1945); Dayton Metropolitan Housing Authority v. 
Evatt, 143 Ohio St. 10, 53 N.E. 2d 896 (1944). The balance of the 
cases have involved public owners renting real estate to private 
persons. Pfeiffer, Trustee of Akron Public Library v. Jenkins, 141 
Ohio St. 66, 46 N.E. 2d 767 (1943); Division of Conservation and 
Natural Resources of Ohio v. Board of Tax Appeals, 149 Ohio St. 
33, 77 N.E. 2d 242 (1948). The trend in public property cases seems 
to be that there must be an exclusive public use whose main ob- 
jective is a public purpose, and not merely public benefit, conven- 
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ience, or welfare. Pfeiffer, Trustee of Akron Public Library v. 
Jenkins, supra; City of Toledo v. Jenkins, 143 Ohio St. 141, 54 N.E. 
656 (1944). 


Along the 241 mile length of the turnpike, the commission will 
lease land to profit-making service station and restaurant owners, 
who will be the users of the property. This is not unlike the case of 
City of Dayton v. Haines, Aud., 156 Ohio St. 366, 102 N.E. 2d 290 
(1951); Noted, 13 Onto Sr. L. J. 540. Directly, and by analogy, the 
foregoing cases suggest several possible holdings in regard to this 
fact. First, these concessions could indicate a non-exclusive use 
of the property, and as such contaminate the whole turnpike pro- 
ject, thus denying any exemption. Mussio v. Glander, supra; Pfeif- 
fer, Trustee of Akron Public Library v. Jenkins, supra; City of 
Cleveland v. Board of Tax Appeals, supra. Secondly, service sta- 
tion and restaurant property could be classifed as entities separate 
from the roadbed, berms and ditches, therefore, an exemption al- 
lowance could be made for all property except the actual plots 
leased to the service stations and restaurants. Trustees of the 
Church of God of Cleveland v. Board of Tax Appeals, 159 Ohio St. 
517, 112 N.E. 2d 633 (1953); Onto Rev. Cope § 5713.04 (5560); 
see also City of Toledo v. Jenkins, supra. Thirdly, service stations 
could be considered necessities, and thus exempt, In re The Bond 
Hill-Roselawn Hebrew School, supra, Goldman v. The Friars Club, 
supra; while restaurants might be held taxable, either because they 
are not necessities, or because they house strictly profit-making 
souvenir shops, City of Cleveland v. Board of Tax Appeals, supra. 
Fourthly, these concessions could be considered incidental and 
necessary to the operation of the turnpike and therefore carry the 
exemption along with it. Goldman v. The Friars Club, supra; In re 
the Bond Hill-Roselawn Hebrew School, supra; City of Toledo v. 
Jenkins, supra. 


Other questions can be answered in a more definite manner. 
For example, the fact that the public has to pay for the use of the 
turnpike, and that the bondholders receive interest, does not 
threaten exemption. City of Toledo v. Jenkins, supra; Goldman v. 
The Friars Club, supra. Also the argument that the property should 
not be exempt until actually used for the public purpose, i.e., until 
the turnpike is built, was squarely met in Board of Education of 
City School District of Cincinnati v. Board of Tax Appeals, 149 
Ohio St. 564, 80 N.E. 2d 156 (1948), where the court held such 
property exempt, saying, “...a distinction must be made in the 
exemption of private property ultimately used for charitable pur- 
poses and property purchased by public authorities for a public 
purpose and being prepared to serve the public use.” (Emphasis 
supplied.) 
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The attorney general’s opinion concludes with the statement 
that because most of the denials of exemptions for public property 
are for municipalities operating in a proprietary capacity, and since 
the proprietary-governmental distinction is not made at the state 
level, or even if it were the court has declared the Turnpike Com- 
mission to be performing a governmental function, “no successful 
challenge of the constitutionality of (5537.20) could be made.” It 
is submitted that the problem of turnpike property exemption goes 
beyond the proprietary-governmental problem and involves a de- 
cision on the scope of the word “exclusively.” 

John A. Jenkins 




















